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DEAN HARRY SANGER RICHARDS! 


Harry Sanger Richards was born at Osceola, Iowa, Nov- 
ember 20, 1868. He attended the preparatory department of 
Parsons College at Mt. Pleasant, Iowa; entered the University 
of Iowa, where he graduated in 1892 with the degree of Ph.B.; 
and then studied in the Harvard Law School, where he gradu- 
ated in 1895, receiving the degree of LL.B., cum laude. He 
practiced law for three years after his graduation in St. Louis, 
Mo., and in Ottumwa, Iowa. 

Then came the call to the University of Iowa where he was 
offered a law professorship in 1898. He may not have known 
that his acceptance of this position was a decision that would 
shape his entire life; but so it was. He taught at Iowa until 
1903, when he accepted the deanship at the Law School of the 
University of Wisconsin, which position, as we all know, he 
held until his death. 

On the resignation of Professor Howard L. Smith, Dean 
Richards was made Jackson Professor of Law at the Univer- 
sity of Wisconsin. 

He left the active charge and control of the law school only 
twice; once for a leave of absence for a year to study the work- 
ings of the English courts; and once during the World War 
when he served as Chief of the Editorial Division of the War 
Trade Intelligence Bureau. 

He was, in point of service, the senior dean in the Univer- 
sity of Wisconsin; and with one exception the senior dean in 
the Association of American Law Schools. 

He was a member of several honorary societies, among 
them Phi Beta Kappa and the Order of the Coif. In 1904, the 





2 This and the following appreciations of the late Dean Harry S. Richards are, in substance, 
the speeches which were delivered at the Memorial Meeting held in his honor at the Wisconsin 
Memorial Union, Wednesday evening, November 6, 1929. 
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University of Iowa conferred upon him the honorary degree 
of Doctor of Laws. 

While a student at the University of Iowa, he first met 
Mary Holt. They were married in 1901. Mrs. Richards, and 
their only child, John W. Richards, survive him. 

For years Dean Richards was one of the leaders of legal 
education and of the improvement of the law. He kept in close 
touch with the organizations which strive to better the law 
and law teaching—the Association of American Law Schools,? 
the Wisconsin State Bar Association,* the American Bar Asso- 
ciation, and the American Law Institute,5—serving here as 
adviser, there as president, now as chairman of a committee— 
presenting a formal address occasionally—more frequently an 
informal discussion of some new theory, or of some old failing, 
—in which activities his sanity, his common sense, his saving 
grace of humor, were most effective. 

Probably no one in the last quarter of a century has done 
more to advance legal education and to strengthen the standing 
and the standards of the Association of American Law 
Schools than Dean Richards. 


For the last five years he was one of the Commissioners on 
Uniform State Laws from Wisconsin; and was a member of 
several important committees, including that on the Uniform 
Corporations Act. 

His articles on law which have from time to time appeared 
in legal periodicals* have been marked by his characteristic 





2 Member since 1905; President in 1915; member of Executive Committee, 1916-1919; 
member of committees on curriculum, 1922-1929; on juristic center, 1924; on cooperation with 
bench and bar, 1925-1927; member of committee on round table conferences on Corporations and 
on Business Associations; chairman of round table conference on Corporations, 1919, and on 
Business Associations, 1920. 

* Chairman of Committee on Legal Education, 1914-1929. 

* Chairman of Committee on Legal Education, 1908-1909; member of Council from Wisconsin, 

5 Advisor in Agency and Business Associations. 

* Liability of Corporations on Contracts made by Promoters (1905) 19 Harv. L. Rev. 97 
Exchange of Stock for Capitalized Profits (1906) 4 Micw L. Rev. 526; Uniform 
Partnership Act with some Remarks on other Uniform Commercial Laws (1920-21) 1 Wisconsin 
Law Review, 5, 90, 147; Watered Stock and Blue Sky Legislation (1922) 2 Wisconsin Law 
Review 1, 86; The Doctrine of Ultra Vires with a Consideration of Wisconsin Decisions (1925) 3 
Wisconsin Law Review, 129. 

Also an address on Taxation, Iowa State Bar Association Report, (1902) pp, 91 et seg.; 
and a report on Legal Education in Great Britain, United States Bureau of Education, Bulletin 
No. 643. 
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thoroughness and directness. Many of his addresses have un- 
fortunately never been printed.? 

The great work of his life was the law school of the Uni- 
versity of Wisconsin. When he came to this school as dean in 
1903, he found a school of position and standing, but one which 
was committed quite generally to the older method of teaching ; 
a method which was just beginning to be displaced by the new, 
and in the displacing of which, in the West, Mr. Richards was 
one of the prominent leaders. 

The United States, partly from the very fact that it was a 
new country, with little background of tradition or culture, 
laid far more stress on the systematic teaching of law than 
England was doing in the corresponding period. From the 
rather haphazard methods of early days, the better American 
law schools had standardized a method of teaching which con- 
sisted in readings in recognized text books with lectures par- 
alleling such readings. Occasionally a case might be used to 
illustrate the meaning of some more or less abstract principle; 
but it was only an illustration. The principle or definition in 
its abstract form, was what the law student was expected to 
remember, and to be able to repeat. The test of the success 
of the student was his ability to memorize and repeat the great- 
est number of these principles and definitions in language 
which was the closest approximation to the language of the 
text book of the lecturer. 

This method of teaching might have done very well for a 
student of the Roman law, for that law exists chiefly in the 
form of general principles. In that system of the law author- 
ity manifests itself in the statement of principles; and not in 
their application to adjudicated cases. Indeed, the applica- 
tion of a principle to any given combination of facts is of no 
value or significance as a factor in the development of the law. 
No record of such adjudication is kept for that purpose. The 
adjudication is of importance only as determining the rights 
of the parties to the litigation. 

As we all know, our law has developed in exactly the op- 
posite way. Apart from legislation, the only authority to state 





™Among them are Law Enforcement; The Jury System; and Modern Movements in Legal 
Rducation. 
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the law has been the power of the courts to decide the cases 
which were submitted to them for decision. In so doing, they 
necessarily apply general principles which are more or less 
clear in their minds and which they attempt to state in more 
or less exact form; but it is, after all, the adjudication which 
is within the jurisdiction of the court and not the declaration 
of the broad principle. Only by a comparison of a number of 
adjudications can we evolve a form of statement of principle 
which harmonizes most, if not all, of the decisions; and this 
statement of principle is lacking in authority. Why then study 
our law by beginning with that part of it, back of which there 
is no authority ; and ignore that part of it which is stated with 
authority? 

This question had gradually been rising in the minds of 
many students of the law; possibly because of the growing 
understanding of the vital difference between the building up 
of Roman law, and the building up of the common law and 
quite possibly without any regard to this at all but solely from 
the inherent nature of our law. 

These questions finally found an answer when President 
Eliot of Harvard appointed Christopher Columbus Langdell 
as dean of the Harvard Law School for the avowed purpose of 
conducting an experiment in legal education, by beginning the 
study of law with the study of adjudicated cases instead of 
beginning with an attempt to memorize more or less abstract 
legal principles. 

This was really a change from elementary methods to re- 
search methods. It was the application of the laboratory 
method to the study of law as nearly as a parallel could be 
drawn between natural sciences and social sciences. As an ex- 
periment, it seemed for a while as though it would bring the 
Harvard Law School to the brink of ruin. Eventually it proved 
a brilliant success ; and gradually it began to displace the older 
method. And while it is to be hoped that law will not suffer an 
arrested development, that progress will not cease, and that the 
case system will not prove to be the last and final word in the 
teaching of law, it is not too much to say that the newer 
methods with which this school and other schools are experi- 
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menting are extensions of the case system, rather than an 
abandonment of it; that they aim, on the one hand, to extend 
the field of research beyond the limitations of a casebook, and 
on the other hand to extend inquiries into different combina- 
tions of fact beyond the barriers of the adjudicated cases. 

The new method of teaching was not unknown in Wisconsin 
before the advent of Dean Richards, but it was tolerated as a 
peculiarity of the law teaching of individual instructors rather 
than approved as the standard method of teaching. To es- 
tablish it in the Middle West as the standard method of teach- 
ing law was his task. 

Like everything that has become an established fact, the 
success of the new system in the West seems now to have been 
easy and inevitable. Perhaps it was inevitable eventually; but 
not when Dean Richards came, It was no easy victory, no 
judgment by default. Many, not all, of the men trained under 
the old system were unwilling to admit that it could be im- 
proved upon. 

The proposed change in method carried with it the promise 
or threat of an eventual change in personnel of the faculty; 
and in the whole theory of the career and training of the law 
teacher. Under the old method, a busy lawyer or a judge could 
take an hour or so now and then to repeat to law students a 
few of the principles which he had learned and applied. Under 
the new system, the amount of research necessary to guide 
students who were themselves engaged in research required so 
great a degree of preparation and so high a type of specializa- 
tion as to eliminate the earlier type of law teacher, except in a 
few cases of men who specialize in their own fields and conduct 
their own research along definite lines. Under the new type of 
teaching, the law teacher must give his life to it, not merely an 
occasional hour or so. 

To lead the way from the old method to the new was the 
task of Dean Richards. Only he knew how hard at times that 
task was. As was characteristic of him, he did it with so little 
external effort that it seemed almost as though it came of itself. 

Far more support for the new venture came from those who 
had taught under the old system than from those who had 
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merely studied under it. Two men of great ability, both deeply 
and sincerely interested in the welfare of the law school, 
trained under the old system, teaching under the old system, 
John M. Olin and Burr W. Jones, supported Dean Richards in 
the introduction of the case system and used it themselves with 
great effect. 

Success, though not easy, was decisive; and that, without 
undue delay. The new method of study was recognized as an 
improvement on the old. To many it seemed the ultimate frui- 
tion of law teaching; to Dean Richards it seemed merely a new 
starting point, on a higher plane, giving a wider view, and a 
surer approach; but never, in itself, a finality which should lie 
as a bar across the path of progress. 

At his death he was working out plans which were in one 
sense a departure from the case method, and in another sense 
an extension of it—the investigation of the actual working of 
our legal institutions in actual life on the one hand, and, on the 
other, a means of giving to students of higher capacity, an op- 
portunity to engage in research in a deeper and more intensive 
way than the usual and necessarily elementary courses af- 
forded, 

For the first, a detailed study of the answers which the law 
has given to the problems actually presented to it by life—a 
survey of actual conditions of the law, beginning with Wiscon- 
sin, and an investigation into the actual workings of our legal 
machinery, beginning with some of the commissions, were 
within the scope of his plans; for the second, a series of sem- 
inars in which the work of a number of students of ability and 
zeal could be focused upon some of the problems of the law. 

Under his direction, the law library was built up as rapidly 
and as thoroughly as our limited resources would permit, until 
now it is one of the best working libraries among the law 
schools of the West; containing much that would be difficult 
or impossible to replace. 

The housing of the library and of the law school had for 
years seemed to him to be inadequate. He had made every ef- 
fort to secure a modern fire-proof building in which the library 
would be safe, and in which work could be done to the greatest 
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advantage. This is as yet but an ideal hoped for and an evi- 
dence of things unseen. 

All these things were, however, mere matters of method, 
of detail, of material equipment—of little value as compared 
with the personnel of the teaching force, of the quality and 
character of the student body, and the living and vital quality 
of work which was done in the school. He found some ad- 
mirable material in the teaching staff when he came. He sur- 
rounded himself with the strongest men that he could get, and 
in a comparatively short time he had built up a school which 
was generally recognized as among the best in the country; 
and that, in spite of a budget which has always been small 
when compared with those of most of the competing schools. 

The requirements for admission were raised steadily, and 
as rapidly as could be done. Before he took charge of the law 
school, high school work was sufficient for admission. This 
was advanced until three years of college work are now 
requisite. At the same time the internal standards of the school 
were raised gradually; and more and more thorough prepara- 
tion for the career of a lawyer was constantly demanded. 

His idea of the law was not that of a mere, dry, technical, 
aloof science. He regarded law as a part of life itself. The 
relations between the law school and the departments in which 
the other social sciences were taught were never closer or more 
intimate. The new law building which he so desired was to 
be one wing of the building in which all the social sciences were 
to be housed. 

But this catalogue of his offices and titles, this list of his 
acts and his deeds, leaves out most that was real and vital. He 
was more than the offices that he held—more than the things 
that he did. 

Of New England pioneer stock, his father, John Willis 
Richards (so an intimate friend of the family tells us), “was 
a business man, shrewd, kindly, prudent, conservative,” a 
rather “silent man, for he talked but little,” yet “of keen wit 
and kindly humor” ; “honest, just, and friendly,—a good neigh- 
bor”; his mother, (Phoebe Ann Currier Richards), “a bright 
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vivacious woman ;” his most striking characteristics prove the 
theory of heredity. 

His humor, quaint and whimsical, his balance, his sanity, 
his freedom from envy and jealousy, inspired the admiration 
and affection of all who were so fortunate as to work with him 
and of all who knew him. His was a personality both stimu- 
lating and pleasing. His view of life and new problems was 
always fresh and original; but with a freshness and originality 
which was tempered by thoughtful experience. His analogies 
and illustrations were always apt, always witty, and generally 
drawn from the background of the rural Middle West, tem- 
pered by a shyness and reserve reminiscent of his New Eng- 
land ancestry. 

With genuine and sincere feeling he was sympathetic, even 
when he thought it misguided. With sham and pretext he was 
impatient, and, without malice, loved to impale it on the point 
of his wit. 

He worked steadily and unflinchingly to the very end, leav- 
ing the memory of a lofty, noble, and useful life to soften our 
grief. The world is the better because he has lived in it. 


W. H. PAGE 












DEAN RICHARDS—HIS SERVICE TO THE STATE 


One of the most important contributions made by Dean 
Richards to the life and development of his adopted state, 
during the quarter of a century that he served as dean of our 
college of law, lies entirely outside of the realm of his activities 
either as instructor or as dean. 

He was one of the pioneers in the movement to raise the 
standards for admission to the bar in Wisconsin. He had the 
assistance of others who shared his views, but it is not too 
much to say that no other man contributed as much to this im- 
portant work. That these standards were formulated by a com- 
mittee of the American Bar Association in no way detracts 
from the yeoman service performed by him in securing their 
adoption in Wisconsin. 

When Dean Richards came to this state, the lawyers had 
given altogether too little thought to the preliminary training 
which members of the legal profession should possess. Within 
less than two decades before he came to Wisconsin admission 
to the bar was secured through the report of “a committee of 
personal friends of the applicant who addressed to him a few 
formal questions and recommended his admission because he 
was a good fellow,” to use the words of Chief Justice Winslow. 
Those committees possessed few of the qualifications essential 
to properly perform such a function. They were likely to con- 
clude that one who had the perseverance to read Blackstone 
from cover to cover was fully qualified to practice law. A single 
decade before Dean Richards came to the state, the only re- 
quirement for admission to the Wisconsin University School of 
Law was that each student write a letter to the dean asking 
admission. All who were able to write were admitted. 

In 1909 Dean Richards was made chairman of the Com- 
mittee on Legal Education of the Wisconsin State Bar Asso- 
ciation, a position which he held continuously to the day of his 
untimely death. As such chairman he carried on a campaign 
of education for the better preparation of those who desired 
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to enter the legal profession. The need for better preparation 
on the part of those who practice law was never more forcibly 
presented than in the reports which he wrote for this com- 
mittee and in what was said by him while urging favorable 
action upon the recommendations contained in those reports. 

Sometimes the proverbial conservatism of the lawyer 
caused every other member of his committee to oppose his 
views. When the case which he made won the support of the 
members of his committee, many of the leaders of the bar were 
outspoken in their opposition. A man whom the association 
later honored with the presidency saw in the higher qualifi- 
cations advocated by him a tendency to an aristocratic bar 
restricted to those who came from the city, the commercial and 
non-productive classes, with a resulting loss of influence on the 
part of the lawyer by removing him farther from the people. To 
his mind the adoption of the qualifications advocated by Dean 
Richards would cause “some mute inglorious Milton” to go to 
an unknown grave, who might otherwise have adorned the 
profession. 

Nor was opposition confined to the meetings of the bar. 
A governor of the commonwealth, while addressing the stu- 
dents of the law school, asserted that the state should not un- 
duly restrict the right of every man to practice the profession 
of the law. The Supreme Court of Wisconsin speaking through 
one of its great chief justices, one of the most forward looking 
of Wisconsin jurists, while expressing hearty approval of the 
purpose sought by Dean Richards, declined to follow the rec- 
ommendations of his committee in prescribing the prelimin- 
ary education required for those who took the examination for 
admission to the bar, because the court was not convinced that 
the time had arrived when these advanced requirements could 
be adopted, and because the court thought that progress must 
be made gradually, if it was to be permanent. 

But Dean Richards lived long enough to see that same court 
adopt the recommendations of his committee in substance, if 
not in the exact form recommen.ed. At the next session of 
the State Bar Commissioners, for the first time in the history 
of Wisconsin, ali candidates will be required to possess the 
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qualifications which Dean Richards had advocated for so many 
years in the meetings of the State Bar Association. 

He seemed never to be discouraged by the repeated delays 
and defeats which he encountered. He never evinced any ani- 
mosity toward those who did not agree with him. He had the 
satisfaction of seeing those who had opposed the reports of 
his committee, and those members of his committee who had 
presented adverse reports, move to the advanced position 
which he had taken, saying as they did so, “Our state motto 
is ‘Forward.’ We must advance.” 

He was not a man who had a zest for such contests. He 
would much rather have been spared the fight that he was 
making. But he never faltered. He moved steadily on to the 
complete victory which finally crowned his efforts fifteen years 
after he made the first report in 1910, which so clearly demon- 
strated the need of better educational qualifications as a pre- 
requisite for admission to the bar. During those years he had 
educated the bar of Wisconsin by bringing home to its mem- 
bers the necessity for advancing the legal profession so that 
it might keep step with the progress of the time and with that 
of all other learned professions. 

Abraham Lincoln was the name most frequently on the lips 
of those who asserted that higher educational qualifications 
were not essential to success at the bar. To those who sought 
to conjure with the name of this great American, he replied 
that the frontier had passed and with the passing of these 
pioneer days had gone the educational standards and methods 
suited to the frontier. Then the facilities for education were 
meagre and expensive. Now educational facilities are so 
abundant as to be within reach of all, and it is unfair to permit 
applicants to come to the bar without the preliminary educa- 
tion which enables them to cope with their better trained com- 
petitors. 

He urged that the time had come when we must think pri- 
marily of the rights of the great mass of applicants, and not of 
exceptional cases; when we must think of the rights of the 
public, and not of the individual, “Through the door long held 
open for the occasional genius, who does not need such con- 
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cessions, we are making it possible for many men to become 
members of the bar, who because of their education and char- 
acter should be excluded.” He called attention to the fact 
that “while other professions have set their houses in order, 
and have striven to meet modern conditions, the legal pro- 
fession has done little to purge itself of unworthy members, or 
to prevent unfit persons coming to the bar.” 

He insisted that ‘““we must see to it that the men and women 
who come to the profession approach it seriously and do not 
get into it just because it is the easiest thing to get into; be- 
cause they think it a means to a livelihood. We want our pro- 
fessional brethren to feel that they are entering into a public 
service which means something more than a livelihood; which 
means something more than a responsibility to family; which 
means a public responsibility.” ‘We are a privileged class, 
taking a solemn oath to public service.” ‘No man has a right 
to be a lawyer, or a doctor, except at the price of complying 
with such standards as the public sets up to safeguard itself 
against incompetency.” These words were spoken by Dean 
Richards in debate. They were not a part of any carefully 
prepared address. They reveal the high professional ideals of 
the man. These ideals were so much a part of his very being 
that they appear again and again in the course of his advocacy 
of the reports of his committee. 

It would be interesting to know just how much of the in- 
spiration for the present day effort of the bar to clean its own 
house and to rid the profession of its unworthy members found 
its beginnings, its inspiration, in the campaign of education 
which Dean Richards carried on in the meetings of the State 
Bar Association. Certain it is that the bar gave too little 
thought to its unworthy members and did little to put its house 
in order until Dean Richards had carried his campaign to a 
successful conclusion. 

Certain it is that Wisconsin was fortunate in that so large 
a part of the men and women who have been called to the bar 
of this state in the last quarter of a century formed their ideals 
of professional conduct under the guidance of such a man. 
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Dean Richards was a ripe legal scholar, and a most popular 
and successful teacher; but it was not his ability as a lawyer, 
nor as a teacher, that caused that long line of students to 
march through the rain on a day when all nature seemed to 
mourn his going, that they might pay their last tribute to him. 
It was the innate nobleness of his loveable character that 
caused them to pay this silent, yet most eloquent tribute. That 
character was such as to bind student and associate alike to 
him by the strongest and most enduring ties. 

We are here tonight, not alone to pay tribute to Dean 
Richards, the educator who worked unceasingly in his quiet 
and effective way to raise the standards and advance the in- 
terests of his profession; we are here to testify to our affec- 
tionate regard for Harry Richards the beloved instructor, the 
genial companion of the trail and of the dinner table, whose 
quiet humor enlivened all occasions and whose sympathetic 
advice helped all who came in contact with him. 


E. RAY STEVENS 











DEAN RICHARDS—HIS ABILITY AS AN 
ADMINISTRATOR 


A short time before the untimely death of Dean Richards, 
in a little interview with me, he said: “It will not be long be- 
fore I shall have been with the law school thirty years, like 
yourself.” He seemed to me to be in perfect health. He had 
given the best part of his life for more than a quarter of a 
century to our law school. 

Those had been happy years of hard work and unswerving 
devotion to his task, and as he thought hopefully of the future, 
it seemed to him as a matter of course that his life would be 
identified with the school he had loved and cherished. The 
law school was still young when, in 1903, Dean Richards came 
to his work. it was only thirty-four years before, in 1869, 
that the first class of twelve men received their degrees after 
a one year course. 

In the earlier years the instruction had been given in such 
rooms in the State Capitol as from time to time could be furn- 
ished for that purpose. The instruction had been given by 
practicing lawyers residing in Madison at such times as they 
could spare from their busy professional life. At different 
times three justices of the Supreme Court had been members 
of the faculty and had contributed to the upbuilding of the 
struggling school. The idea seemed to prevail in those days 
that the law school should be nearly, if not quite, self-support- 
ing, and of course with the limited number of students, the 
compensation for professors was necessarily meagre; but the 
professors for the most part were distinguished lawyers who 
played a conspicuous part in the history of our state. Asa 
rule, even the deans had not given full time to their work in 
the law school. However, General E. E. Bryant, of blessed 
memory, loved by his students, and all who knew him, had de- 
voted all his time and energy to the law school. Evidently 
there had not been ideal conditions for receiving instruction 
in a law school, but they were the conditions under which the 


270 








DEAN RICHARDS—ABILITY AS ADMINISTRATOR 271 


newer law schools of the country had been commenced and 
maintained. 

Before the coming of Dean Richards, the law building had 
been erected; the course had been extended to require three 
years of study, the attendance had steadily increased, and in 
1902 there were seventy-two in the graduating class. Before 
Dean Richards came to the law school there had been no es- 
tablished mode of instruction. Each professor had adopted 
his own method. In the early days there were lectures supple- 
mented by the quiz. Gradually it had become the usual plan 
to use text-books to a considerable extent accompanied by ques- 
tions and comments by the professors. 

In the later period and for some years before 1903, most, 
if not all the faculty had adopted the plan of also assigning 
several cases for each exercise to be read and reported and dis- 
cussed in class. For some years before Mr. Richards became 
dean, the Harvard method of using casebooks and the so-called 
case system, had been considerably discussed and it was under- 
stood that President Van Hise desired to have that system in- 
augurated or at least tried in our law school. Mr. Richards 
had become familiar with it at Harvard, believed in it thor- 
oughly and hoped to give it a trial in his new field of work. 
No doubt he appreciated that there were obstacles in his path. 
The lawyers of the state had been so trained that they had 
some prejudice against the Harvard plan; a prejudice which 
has never wholly disappeared. 

I have always had profound admiration for the manner in 
which he entered on his important work. He brought with him 
no propaganda for a new method of teaching law. He made 
no recommendations of changes in the instructional force. He 
used his own method and left others entirely free to continue 
on their own plan. His one object seemed to be to secure the 
best results. He showed the utmost respect for the judgment 
of other members of the faculty and they soon came to respect 
and admire him for his ability and faithful work. I worked 
with him for thirteen years, and never, in any faculty meeting, 
did I hear any word of discussion concerning the relative 
merits of the Harvard system and other methods. He evi- 
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dently understood that there is no exclusive royal road to legal 
education. 

He could fairly estimate the merits of such great teachers 
of the law as Dwight and Vilas, as well as those of Ames and 
Thayer, although their methods had widely differed. 

He sought no revolution in our law school. Indeed there has 
never been any such radical change as is sometimes supposed, 
since, although casebooks had not generally been used, the 
study and discussion of leading cases had long been a regular 
part of the instruction. 

It is true that he believed in the use of casebooks, and that 
teachers in law schools should be full time professors, and as 
changes in the force came by death or resignation, he used his 
influence to secure the realization of his hopes. 

Modestly and patiently, and with infinite tact he bided his 
time. 

Meanwhile there was one paramount object which domin- 
ated his life as dean. That object was to attain better and 
higher standards both for entrance and for graduation. He 
was far less ambitious for large attendance than for high schol- 
arship. He well knew that in our law school we could not 
rival in the number of students some of the old law schools of 
the East, and for this he did not care. He did hope that we 
might send out into a great profession men as well prepared 
for their work as those who leave any law school in America, 
and I believe that this ambition was realized. 

As the years went on, Dean Richards earned and held the 
confidence and respect of his associates, the bench and bar of 
of the state and the teachers of law throughout the land. 

His students admired him for his learning; enjoyed his 
good nature and his delightful humor, which smoothed over 
their troubles, and loved him for his untiring devotion to their 
welfare. After the young men left the law school he watched 

their careers with abiding interest, in sympathy with their mis- 
fortunes, and rejoicing in their successes. In every part of 
America he will be remembered by them in love and gratitude. 





BurRR W. JONES 

















DEAN RICHARDS AND THE ASSOCIATION OF 
AMERICAN LAW SCHOOLS 


Dean Richards began his law teaching at the University of 
Iowa in the fall of 1898. Two years later the Association of 
American Law Schools was organized and in 1901 the first 
annual meeting of this Association was held. This first meet- 
ing Dean Richards attended and from that time until his death 
no one has had a more active part in the growth and develop- 
ment of this Association and the accomplishment of its one 
object, “The improvement of legal education in America, es- 
pecially in the law schools.” It is fitting, therefore, that some 
statement should be made with reference to Dean Richards’ 
activities in connection with this organization. 

In the early years of the Association, Dean Richards was a 
member of its Executive Committee and later its President, 
and again on the Executive Committee, It would require a de- 
tailing of the entire history of this Association year by year if 
Dean Richards’ influence were to be properly presented, for 
there was hardly a meeting but that he was called upon for 
some service in the constructive work of the organization, 
either in planning or outlining the work of law schools through 
committee study and recommendation, or in participation in 
the development of the law in various Round Table Confer- 
ences, or in the presentation of papers or addresses. Dean 
Richards’ attitude, and the basis of his influence in the devel- 
opment of legal education through the Association of American 
Law Schools can best be shown by quoting from his address as 
President and his discussion of papers at recent meetings. 

In setting forth his ideas he used a directness of approach 
with an unstudied cleverness of expression that carried con- 
viction. He had a way of turning an article upside down to 
note its price mark and the place of its manufacture. He was 
an expert at scraping off the gilding to determine the honesty 
of the sustaining metal. He could detect pretense or self-de- 
ception with unerring accuracy, and he had a remarkable abil- 
ity to discover the inner workings of men’s minds. These 
qualities made his statements in debate or in presentation of 
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his own views most effective. A sharpness of wit and a use of 
homely illustration made the expression of his opinion a de- 
light to those who heard him, particularly to those who did not 
disagree with him. 

In his address as President of the Association of American 
Law Schools he made a comparison of the progress made in 
medical and in legal education, and showed the manner in 
which the medical profession had cleaned out the schools op- 
erated for pecuniary profit. Through their experience he 
pointed the way which the bar should follow. Nothing tells 
more clearly the accuracy of his aim than the fact that com- 
mercialized law schools have, ever since his address, felt im- 
pelled to combat his arguments and to recount the terrible in- 
juries which they allege have resulted from cleaning up, what 
were in reality, the quack hatcheries of the medical profession. 

We are today striving hard to make the public and the pro- 
fession realize what he then pointed out, that the certain re- 
sult of preparation for the bar in schools of low standards is 

“a host of shrewd young men, imperfectly educated, 
crammed so they can pass the bar examinations, all 
deeply impressed with the philosophy of getting on, 
but viewing the Code of Ethics with uncomprehend- 
ing eyes.” 

Dean Richards’ peculiar ability to bring to earth for ex- 
amination any new plan of approach to the study of law some- 
times brought upon him the charge of being a conservative, 
particularly by those who were seeking to pilot the new planes. 
But his conservatism was most constructive and was only that 
of one who insists that a cross country flight should not be at- 
tempted until the plane has been thoroughly tried out on the 
home proving grounds. 

Three years ago at the meeting of the Association of Amer- 
ican Law Schools Dean Richards discussed the emphasis being 
placed on legal philosophy in law teaching: 

“The law professor has become a philosopher. We 

hear a great deal about philosophy nowadays in the 

law schools. We hear about ‘sociological jurisprud- 
ence’ and ‘analytical jurisprudence’ and the ‘factual 
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approach’ and the ‘functional approach’ and several 
other approaches I can’t think of just now. Now, 
this epidemic is spreading all over the country, and 
the peculiar thing about it is that the symptoms are 
not the same in any two institutions. There seems 
to be a common tendency to spread, but pathological 
conditions are different. If one school breaks out 
with ‘functional approach,’ no other school ever has 
it. It may break out with something else, but never 
with the ‘functional approach.’ That is sacred to the 
school that first had it. 

“One of the first symptoms that seems to be 
common to all outbreaks of this disease is a sort of 
glossarial rash that precedes the philosophical out- 
break. 

“The disquieting thing about it is that it seems to 
be catching. Time was when if a man philosophized 
about law, or anything else, we could tiptoe out of the 
room when we got tired of it, but now it is thrust 
upon us.” 

These statements are typically Richardsesque: 

“When you look through the catalogs, you don’t 
find much said about practice any more, but a great 
deal about legal philosophy. Even in the pictorial 
section the picture of ‘Our Courtroom’ is no longer 
featured in the center of the group. There has been 
a very great change. We have become philosophers, 
or are on the way to becoming philosophers, and we 
ought to have in the process of time at least sixty- 
four different schools of philosophy in the Law School 
Association.” (Sixty-four being the number of law 
schools belonging to the Association at that time.) 
He was a master of the use of clever irony. Note his 

suggestion as to the manner in which the law professor may 
impress the practitioner : 

“The only way to get along with the bar is the way 
we are getting along with them. Don’t meet them on 
their ground, but make them meet us on our ground, 
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and when you get them in a philosophical atmosphere 

they are lost. To hold that advantage we must con- 

tinue to philosophise, and never say anything more 
about the practice courses.” 

Dean Richards’ courage and directness in expressing his 
views was well illustrated in the same address in his sharp 
criticism of the attitude of the bar of that time with reference 
to higher standards: 

“The bar is always talking about the law being a 
learned profession. I am tired of that phrase ‘learned 
profession.’ The bar as a whole does little or nothing 
to make it real. If there is any attempt to make the 
bar learned or near-learned, there is always opposi- 
tion from them. Who make up the faculties of all the 
poor law schools we have in the United States? Mem- 
bers of the bar, and of the courts. They will denounce 
chicanery and the low tone of the bar, and then run 
and deliver their lecture in some school that is induc- 
ing young men with insufficient preparation and im- 
proper training to aspire to a career at the bar.” 

At the meeting of the Association of American Law 
Schools last December a symposium was held under the title 
“Modern Movements in Legal Education,” in which papers 
were read by representatives from several leading law schools 
describing or proposing certain new schemes for the teaching 
of law, some of them departing rather radically from present 
methods. Dean Richards in his inimitable way thus brought 
the various planes of thought to safe landings for careful in- 
spection: 

“As I sat here listening to the very able papers, I 
recalled the story of a Western railroad attorney. He 
was a lawyer of the old school, who appreciated good 
whisky, and played poker with skill. He knew all the 
big shippers by their first names, and was a very use- 
ful man for his company. In his later years he was 
called into a conference with the representatives of 
other roads to consider the question of freight rates. 

The modern bespectacled expert was there, with his 
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statistical tables and graphs, holding forth at great 

length. After our friend had listened for an hour or 

so to this discussion, most of which was unintelligible 

to him, he was asked for his opinion. He replied: 

‘Well, I’ll tell you; I think it’s time we all went out and 

had a drink!’ ” 

If he suspected an attitude of superiority he could deal 
with it most delightfully: 

“An Eastern friend of mine, who has read a great 

deal of history, remarked to me, rather unkindly, I 

thought, that his study of history had led him to the 

conclusion that the highest type of civilization never 
spreads very far from the sea coast.. . If my friend’s 
observations are sound, I suppose those of us who live 
west of the Alleghanies need not worry, since, if the 
projects presented to us today are the outpourings of 

the highest type of civilization, they will never get to 

us. But one can never be sure. Perhaps we should 

take precautions. Sporadic cases of factual and 

functional approach, rights, powers, privileges, and 
immunities, jural relations, etc., have been noted or 
proclaimed in schools west of the Alleghanies, but so 

far the Corn Belt and the Pacific Coast are un- 

touched.” 

Some of Dean Richards’ friends liked to twit him about 
his early practice experience in the State of Missouri, claiming 
that it had left a permanent impress upon his character with 
reference to the ease with which he might be convinced as to 
new and unusual proposals, 

His attitude was well illustrated in the suggestion that 
those proposing the new plans demonstrate their efficiency 
before general adoption by law schools would seem desirable: 

“We are glad to see these schools, with high repu- 
tations and strong financial backing, willing to put 
these ideas to the test of practical application. We 
shall watch the experiment with interest, not expect- 

ing anything very decisive in the way of results. If 

these schools have great teachers and intelligent 
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‘poison squads,’ the results will be favorable, no 
doubt, for an intelligent subject can stand a great 
deal of intellectual punishment without appreciable 
impairment.” 


His ability to take a birds-eye view of any new movement 
or proposal was shown in this further comment: 


“The philosophical stirrings which these projects 
indicate can be detected in any full-time faculty today. 
They are the to-be-expected results, when full-time 
teachers, caught early, were substituted in our facul- 
ties in place of the hard-bitten lawyers and judges of 
a generation ago. We are now definitely headed back 
toward the continental ideal of legal education. We 
have created a situation out of which philosophers are 
born, or in process of being born.” 


He was never misled either by old labels or new ones. His 
advice as to the manner of securing consideration and adoption 
by the profession of modern ideas as to the content of the law 
courses, shows both his keen insight and his practicality: 


“Every intelligent student of our English law rec- 
ognizes the strength and importance of the social 
forces back of the law which cause changes in its 
scope and direction. The law makes articulate this 
social pressure. We want our students to know and 
appreciate these forces, and feel that they must know 
and appreciate them, if they are to become sound 
lawyers. The question, then, is not the desirability of 
this knowledge; that, I think, is conceded ; but what is 
the most effective method of getting it? It seems to 
me that the methods presented in these papers are 
open to the objection that they are calculated unduly 
to alarm the patient. All the familiar stage settings 
of the accepted order are changed. Old familiar labels 
are removed, and strange new ones substituted. There 
is a challenge in the whole proceeding that begets 
opposition. Men do not object to new ideas, if they 
are not so labeled; but they are very stubborn about 
their labels, and their habitual procedure, and you 
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cannot hustle them. President Lowell, in his book on 
Public Opinion, said very wisely that history shows 
that no great reforms have been won by frontal 
attacks, but always by flank movements. We must 
bore from within. The radicals in the labor unions 
have the right idea. They don’t stay outside and 
fight the unions, but join the unions and attempt to 
instill their ideas into labor union precepts. That is 
not fraud, I suppose, but psychology, even admitting 
there is a twilight zone between fraud and psychology 
that is hard to define.” 

His saneness and sense of proportion permitted him to 
keep an even balance with his eye on the main purpose of legal 
education. This was his comment on the place of the social 
sciences in law teaching: 

“It is now said that the law is not self-sufficient ; 
that to understand it we must go back and in our 
classrooms discuss the great ‘energizing forces’ that 
lie back of our law. To that we all agree, in part. It 
is said the law but gives sanctions to economic and 
social forces; if that is true, then by all means turn 
our law schools into schools of economics and sociol- 
ogy, and treat our law as procedure only. To accept 
this idea is to close your eyes to the fact that, while 
the law does give its sanctions, it has very profoundly 
contributed to the determination and scope of these 
secial forces. Law cannot be ignored as a factor in 
economic theory, any more than economics can be 
ignored in legal theory. 

“The economists and sociologists loom large in the 
world today. . . They are working in the same gen- 
eral fields as ourselves, trying to plat the probable 
course of that very uncertain and contrary creature, 
man. The law, while necessarily more empirical, 
has submitted its theories rather successfully to the 
acid test of practical application. We need the aid of 
economists, and they need ours. We should work with 
them, but not surrender to them.” 
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In considering the content of one of the courses which 
had been described, wherein some of the readings suggested 
included Keyser’s Mathematical Philosophy; Karl Pearson’s 
Grammar of Science; Gilbert Lewis’ Anatomy of Science; A. D. 
Ritchie’s Scientific Method; Bertrand Russell’s A.B.C. of 
Atoms; John Dewey’s Experimental Logic; the same author’s | 
Human Nature and Conduct; Mill’s Logic; F. C. S. Schiller’s 
Formal Logic; H. E. Cunningham’s Text-Book of Logic; P. W. 
Bridgman’s Logic of Modern Physics; Frederick Barry’s 
Scientific Habit of Thought, Dean Richards remarked: 
“T have no doubt, after reading [the instructor’s] 
description of his course, that he got a great deal of 
good out of it; but I am rather skeptical of the bene- 
fits which his students derived from it, if they were 
the usual type of students with which we are familiar. 
I suspect there is not a great deal of difference be- 
tween a Yale student and the students of other 
schools. . . . The list of readings suggested seems 
a greater burden than their immature shoulders can 
bear. I would feel very sorry for them, if I did not 
know their resiliency, and the ease with which they 
take on a protective coloration.” 
Reference to certain proposed law courses brought 
forth this discriminating observation concerning research: 
“We have failed to appreciate that not every man 
is capable of doing research work in a productive 
way. We have apparently assumed that all we need 
to make a research man is time and money. We give 
our candidate time and money, and say to him, ‘Now, 
research.’ He may, and he may not; probably not. 
What he will always do is to collect materials, read 
and digest what everyone has said on the subject, 
compile mountains of cases, and card indexes galore. 
The results will be embalmed in a long, dull disser- 
tation, rehashing other men’s ideas. His thesis is 
printed, bound, and filed away. He receives a degree 
perhaps, and is thenceforth known as ‘Doctor.’ But 
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the end is not yet. The next generation of prospective 
Doctors must read this contribution and combine it 
in a new rehash, and so on and on—a mounting pile 
of words and a diminishing stock of ideas. . . . The 
lawyer and the judge look to the law teacher to blaze 
a path through the myriad of special instances; do 
not disappoint him with colossal compilations, that 
block the way, rather than clear it. Do not bewilder 
him with new terminology and philosophical hair- 
splitting.” 

Dean Richards’ connection with the Association of Ameri- 
can Law Schools has been responsible in large measure for 
the sound progress made in legal education during the time 
of its most rapid development. In addition to his many af- 
firmative contributions he rendered during this construc- 
tive period an invaluable service in a capacity that might be 
compared to that of a careful building inspector. 

The substantial progress of professional and learned 
societies would be materially advanced if each organization 
might have one Dean Richards to cause them to recheck their 
proposals and build only on foundations that are both suitable 
and substantial, rather than to proceed to an elaborate super- 
structure where materials of great value may be wasted or 
discarded because the whole has been erected too rapidly under 
the influence of the high enthusiasm which tends to accompany 
a building boom. 

Unfortunately for education and for civilization there is 
no mould in which are cast such men as Dean Richards. They 
come but on rare occasions, leaving the world saner and 
happier for their sojourn. 

H. C. HoRACK 
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When death stole unawares upon Harry Sanger Richards, 
a profound sorrow fell upon the University he had served, as 
Dean of its law school, for twenty-six fruitful years. While 
life lasts, his colleagues will not forget the genuineness and 
greatness of his spirit. We do not need, for our own sakes, 
formally to review what he was and what he did on this cam- 
pus. But for the sake of unborn generations of Wisconsin 
men, teachers and taught, it is meet and right that now, when 
the months have a little assuaged the first fresh grief of his 
passing, we should seek to give permanent form: to our sense 
of the lasting enrichment that the tradition of his scholarship, 
his service, and his spirit has left to the life of this University. 

In one sense I am an interloper in this memorial obser- 
vance. A score of men in this room could speak out of a longer 
relationship with Harry Richards than was mine. But in a 
sense I can bring a kind of tribute that you who knew him 
longer cannot. I knew him but for the brief stretch of three 
and a half years. And yet I bring to this sacrament of remem- 
brance a depth of personal feeling one can but rarely bring to 
the remembrance of a relationship that has lasted a lifetime. 
Genuineness does not need a generation in which to win a re- 
gard that slips unconsciously into affection. 

Others, with a more informed professional insight, may 
speak of his scholarship. It is enough for me to record the 
fact that his scholarship brought him to a position of authority 
in his field. Death found him at a task of legal reassessment 
and restatement to which his profession had called a council of 
its most distinguished minds. His was not a scholarship arid 
and aloof from the contemporary forces that are beating 
against the formulas of the law. He knew that the law must 
progressively express a nation’s life before it can justly and 
effectively govern a nation’s life. To him, the law was never 
a theoretical system imposed upon society, but a form of social 
and economic expression that must change as the social and 
economic processes of the nation’s life change. He was ever 
disinclined to put precedent above progress. It always hurt 
him to see the law torn away from the living social tissue of 
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which it is a part. I have in my hand, as I speak, a memor- 
andum, bearing his pencilled signature, written less than three 
months before his death, in which he expresses with singular 
insight and clarity his and his colleagues’ conception of the 
future of the law school of this University. From first to last, 
this memorandum is documentary evidence of his sensitive and 
socially minded scholarship. 

He was at once a man of culture and of convictions. The 
man of culture is not always a man of convictions. The ignor- 
ant man, seeing but a fragment of his problem, finds it easy to 
be fanatic in his opinions. The learned man, seeing the com- 
plexity and the innumerable qualifications of his problem, 
finds it easy to be neutral in the social conflicts of his time. 
But in Harry Richards a genuine learning and a genuine liber- 
alism met and merged. 

He combined a vital learning with a vivacious lightness of 
touch. It is the petty men who are ponderous, who carry an 
Atlas-look upon their faces, as if they were bearing the burden 
of the world. As some one has said, “If the heavy-footed could 
only understand how lightly all really serious decisions come 
to really superior persons!” His was a singularly gay and 
playful spirit. There was always an air of unhurried leisure 
about him. And as authentic greatness of spirit always does, 
he carried heavy responsibilities lightly. 

He was at once conservative and radical. We sometimes 
carelessly use the word “conservatism” to suggest stupidity, 
and make “radicalism” a synonym for recklessness. But it is 
conservatism gone to seed and radicalism run amuck that have 
given these words these perverted meanings. The authentic 
conservative and the authentic radical are alike concerned with 
realities. The authentic radical is concerned primarily with 
the reality of roots; the authentic conservative is concerned 
primarily with the reality of fruits; Harry Richards was con- 
cerned with both. The radical’s dominant interest is in em- 
erging realities; the conservative’s dominant interest is in ex- 
isting realities. Harry Richards was interested in both. The 
radical is essentially a prospector; the conservative is essen- 
tially a preserver. Harry Richards was equally fascinated by 
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the problems of prospecting and by the problems of preserva- 
tion. The special function of the radical is the discovery of 
new ideas that are sound; the special function of the conserva- 
tive is the use of old ideas that are sound. Harry Richards was 
as much at home in the search for new ideas as in the admin- 
istration of old ideas. His conservatism did not make him an 
old fogey. His radicalism did not make him a fanatic. His 
was a balanced spirit in which conservative hindsight and 
radical foresight found creative synthesis. 

Both in himself and in the standards he sought to set for 
the young men of this law school, Harry Richards might 
have been the inspiration for G. C. Bonney’s portrait of the 
truly great lawyer. 

“A truly great lawyer,” said Mr. Bonney, “is one of the 
highest products of civilization. He is the master of the science 
of human experience. He sells his clients the results of that 
experience, and is thus the merchant of wisdom. The labors 
of many generations of legislators and judges enrich his stores. 
His learning is sufficient to enable him to realize the compara- 
tive littleness of all human achievements. He has outlived 
the ambition of display before courts and juries. He loves 
justice, law, and peace. He has learned to bear criticism with- 
out irritation, censure without anger, and calumny without re- 
taliation. He has learned how surely all schemes of evil bring 
disaster to those who support them. . . . A great lawyer will 
not do a mean thing for money. . . . The good opinions of the 
just are precious to his esteem, but neither the love of friends 
nor the fear of foes can swerve him from the path of duty. He 
esteems his office as counselor as higher than political place or 
scholastic distinction. He detests unnecessary litigation, and 
delights in averting danger and restoring peace by wise counsel 
and skilful plans. The good works of the counsel-room are 
sweeter to him than the glories of the forum. He proves that 
honesty is the best policy, and that peace pays both lawyer and 
client better than controversy. In the legal contest, he will 
give his client the benefit of the best presentation of whatever 
points of fact or law may be in his power, but he will neither 
pervert the law nor falsify the facts to defeat an adversary. 
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The motto of his battle-flag is: Fidelity to the law and the facts 
—Semper Fidelis.” 

But, after all, the greatest gift that Harry Richards gave 
to this University was himself. His scholarship, as I have 
said, brought him to a position of authority in his field. His 
service to the University was marked by a singleness of pur- 
pose that led him literally to live for the law school. But if 
the teacher’s spirit be thin or tawdry, even greatness of schol- 
arship and devotion of service cannot fill the gap. The measure 
of the genuineness of spirit that Harry Richards brought to 
his scholarship and to his service is the greatness of the grief 
his students and his colleagues felt and feel at his going. Not 
only has the University lost a distinguished scholar and dean, 
but a man for whom we felt an abiding affection has left us. 


GLENN FRANK 
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The following quotations are from letters received by the 
Memorial Committee from former colleagues of Dean 
Richards. 

Eugene A. Gilmore: 

“In legal education Richards may appropriately be de- 
scribed as a progressive conservative. He was remarkably sane 
and free from delusions and vagaries about legal education, but 
he was very tolerant and sympathetic towards innovations 
which gave reasonable assurance of substantial improvement. 
While he was a great believer in law reform, and recognized the 
obligation of law teachers and law schools to promote such re- 
form, he believed that the primary task of the school was to 
prepare men adequately to practice law as it actually existed. 
He recognized that there was a great need for a better appre- 
ciation of the vital relation of law to the other social sciences. 
He was always ready to co-operate sympathetically and con- 
structively in cultivating this relationship. He believed that the 
most effective way to liberalize the profession of law and to 
make it responsive to social needs was to require a longer and 
a more diversified prelegal training. One of the achievements 
of his administration was the gradual advancement in the re- 
quirements for admission to the law school, and the insistence 
upon high standards of scholarship. Richards was a leader 
of his faculty, but never in a dominant or obtrusive way. The 
informality and complacency which characterized his admin- 
istrative methods were often disappointing and even exasper- 
ating to some of his colleagues who were more ardent in the 
cause of legal reform. But there was always method in his 
complacency. Although from Iowa, he was a Missourian in 
that he wanted to be shown, and could not be hurried. He ex- 
ercised discriminating judgment on all proposed innovations 
and preferred quiet, solid and constructive progress to rapid 
and ostentatious changes.” 

.* *& 2 
Howard L. Smith: (After speaking feelingly of the difficulties 
faced by Dean Richards in his attempts to raise the 
standards of legal education) 
“To all these elements of discouragement and opposition 
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Richards always presented a sympathetic and understanding, 
but imperturbable and unshaken, front. He knew whither he 
was going, and foresaw the judgment of posterity. He was 
not the originator of the general movement for the improve- 
ment of American Law Schools, though he was capable of being 
so. He came a little too late for that. But it was still in its 
infancy, and needed intelligent and farseeing supporters. No- 
where did it find more intelligent and enthusiastic support 
than in the dean of the Law School of the University of Wis- 
consin. Both as the head of that school and in his relations, al- 
ways prominent, with the bar of the state, with the Association 
of American Law Schools, and with the American Bar Asso- 
ciation, he was an unshakeable rock, wise in counsel, sympa- 
thetic in demeanor, but immovable in conviction.” 
BS * * 

A message received by the committee from the faculty and 
dean of the Harvard Law School of which Dean Richards was 
a graduate, read, in part, as follows: 

“In the death of Harry Sanger Richards, long Dean of 
the Law School of the University of Wisconsin, this School 
lost a valued alumnus, and every member of the Faculty of 
this School lost a dear friend. Dean Richards deserves and 
receives honor from every society of legal scholars for his 
mental honesty and straight thinking, for his intelligent hold- 
ing to old good ways and his equally intelligent welcome to 
new good ways, for his patient and thorough investigation 
of the problems that arose in his work, and for the quiet, force- 
ful wisdom with which he conducted his school through a 
period of stress and change. Dean Richards deserves and re- 
ceives affection from his friends who prized his whimsical 
humor, his upright truth, and the tactfulness with which he 
made the truth pleasant.” 
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CONSTITUTIONAL LAW—MULTIPLE INHERITANCE TAXATION AND RB- 
CIPROCAL LEGISLATION.—By the passage of Chapter 298, Laws of 1929, 
which was published and became effective on July 18th, Wisconsin 
adopted the popular solution of the multiple taxation problem. The 
Act forms subsection (9) of section 72.01 of the Wisconsin Statutes, 
which previously read, in part: “A tax shall be and is hereby im- 
posed upon any transfer of property, real, personal or mixed, or any 
interest therein, or income therefrom in trust or otherwise . . . in the 
following cases..... (1) When the transfer is by will or by the 
intestate laws of this state from any person dying possesed of the 
property while a resident of the state. (2) When a transfer is by will 
or intestate law, of property within the state or within its jurisdic- 
tion and the decedent was a nonresident of the state at the time of his 
death. ...” The adoption of this Act, adds: “(9) Personal property 
of a nonresident decedent made taxable under this chapter, except 
tangible personal property having an actual situs in this state, shall 
not be subject to the tax so imposed if a like exemption was allowed 
at the time of death of such decedent by the laws of the state, territory 
or district of the decedent’s residence in favor of residents of this 
state.” 
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Assuming that this legislation is constitutional and has come to 
stay, the effect of this Act would be that the residents of every state 
except Alabama, Arizona, Arkansas, Kansas, Kentucky, Louis- 
iana, Minnesota, Montana, North Dakota, Oklahoma, Utah, and South 
Dakota would be exempt from the succession tax on intangibles other- 
wise taxable in Wisconsin, and that residents of Wisconsin would be 
exempt from such taxes in the thirty-five states not mentioned above. 
(See 1 Prentice-Hall, INHERITANCE TAX AND TRANSFER SERVICE 703, 
for classification of states as of August 23, 1929.) 

The idea of reciprocity in tax legislation dates back to 1907 to a 
short-lived statute of Massachusetts. (Stat. 1907, c. 563, sec. 3). 
About that time some half dozen states enacted such legislation, but it 
was all soon repealed. In 1925 Pennsylvania started the present move- 
ment, which has swept thirty-six states, Hawaii and the District of 
Columbia before it. “Its manifest purpose is to avoid duplication of 
taxation on the same succession by different States. Although this 
kind of double taxation violates no constitutional guaranty, the hard- 
ship of it has been recognized.” Bliss v. Bliss, 221 Mass. 201, 109 N. E. 
148. That the multiple taxation is constitutional is widely conceded. 
Dos Passos, INHERITANCE TAX LAw, 2nd ed. 50, 187; 2 Cooley, ConsT1- 
TUITIONAL LIMITATIONS, 8th ed. 1084; Blackstone v. Miller, 188 U. S. 189, 
47 L. Ed. 439, 23 Sup. Ct. 277, and cases there cited. 

The evil of multiple taxation of inheritances is now confined to 
intangible property. The law as to the jurisdiction to tax tangible prop- 
erty went through a rapid development as the principle of lex situs 
gained favor. “In regard to tangible property the old rule was mobilia 
sequuntur personam, by which personal property was supposed to fol- 
low the person of its owner, and to be subject to the law of the owner’s 
domicil.” Buck v. Beach, 206 U. S. 392, 51 L. Ed. 1106, 27 Sup. Ct. 
712. This old rule continued as a new one appeared. In Blackstone v. 
Miller, supra, it is said that “. . . no one doubts that succession to a tan- 
gible chattel may be taxed wherever the property is found, and none the 
less that the law of the situs accepts its rules of succession from the law 
of the domicil, or that by the law of the domicil the chattel is taken 
into account again in the succession tax there.” The last of these un- 
questioned doctrines was overruled, however, in Frick v. Pennsylvania, 
268 U. S. 473, 69 L. Ed. 1058, 45 Sup. Ct. 603. In that case the es- 
tate of the testator, who was a resident of Pennsylvania, consisted of 
real and personal property in Pennsylvania, tangible personalty located 
in New York and in Massachusetts, and various stocks in corporations 
of states other than Pennsylvania. A Pennsylvania statute which would 
tax the transfer of all of this property was contested, and the court 
rendered the momentous decision that tangible property, or the transfer 
thereof, could not be taxed by any state other than that of its actual 
situs. The court said, “Here the tax was imposed on the transfer of 
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tangible personalty having an actual situs in other States,—New York 
and Massachusetts. This property, by reason of its character and situs, 
was wholly under the jurisdiction of those States and in no way under 
the jurisdiction of Pennsylvania. True, its owner was domiciled in 
Pennsylvania, but this neither brought it under the jurisdiction of that 
State nor subtracted anything from the jurisdiction of New York and 
Massachusetts. In these respects the situation was the same as if the 
property had been immovable realty. The jurisdiction possessed by 
the States of the situs was not partial but plenary, and included power 
to regulate the transfer both inter vivos and on the death of the owner, 
and power to tax both the property and the transfer.” 

The court intimated in the Frick case that a different rule would 
exist in the case of intangible personalty, by disposing of two cases, 
Blackstone v. Miller, supra, and Bullen v. Wisconsin, 240 U. S. 625, 
60 L. Ed. 830, 36 Sup. Ct. 473, on the grounds that “Both cases re- 
lated to intangible personalty, which has been regarded as on a 
different footing from tangible personalty.” This intimation was stated 
definitely in Rhode Island Trust Co. v. Doughton, 270 U. S. 69, 70 L. Ed. 
475, 46 Sup. Ct. 256, where it is said, “In the matter of intangibles, 
like choses in action, shares of stock, and bonds, the situs of which is with 
the owner, a transfer tax of course may be properly levied by the State in 
which he resides. So, too, it is well established that the State in which 
a corporation is organized may provide in creating it for the taxation 
in that State of all its shares, whether owned by residents or non- 
residents.” This had been recognized in the earlier case of Corry V. 
Baltimore, 196 U. S. 466, 49 L. Ed. 960, 25 Sup. Ct. 297. As for 
choses in action, the taxing power of the state where the debtor resides 
was based, in Blackstone v. Miller, supra, upon the power of the state 
over the person of the debtor which gives a chose its validity. The mul- 
tiple taxation arises, then, through the power on the part of one state 
to tax the instrument or evidence of the obligation and the power « 
the part of the other to control the validity of the obligation. 

Were reciprocal legislation to prove inadequate for lack of con- 
stitutionality or otherwise, it would seem that the Supreme Court could 
well hold that either one state or the other had exclusive jurisdiction to 
tax the transfer and thereby indirectly condemn multiple taxation. It 
would not be destroying any principle more ancient or sacred than that 
of mobilia sequuntur personam to hold either that the evidence of a right 
of action or of an interest in a corporation, is merged, for the purpose of 
taxation, in the right of action or the interest itself, or else that the power 
to tax a share of stock ceases when the share is out of the state, or in 
general, that an instrument rather than the right which it represents is 
taxable. 

Will this reciprocal legislation meet with success? It would necessi- 
tate universal adoption to do away with all multiciplicity, and that is 
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hardly to be expected. It would eventually require, if not federal defini- 
tion, at least federal supervision, of the distinction between tangible 
and intangible property. The “like exemption” clause would have to 
be construed. Fortunately there are two decisions on this point arising 
under the earlier reciprocity statutes. In State v. Davis, 88 Kan. 849, 
129 Pac. 1197, which was followed by Bliss v. Bliss, 221 Mass. 201, 
109 N. E. 148, it was held that the exemption would be made in any 
case where, if the conditions were reversed, there would be no tax. 
Thus, a resident of Florida would be exempt from the transfer tax even 
though Florida had no “like exemption,” since Florida has no tax on 
inheritances whatever. A Minnesota decision to the contrary, that of 
State v. Probate Court, 128 Minn. 371, 150 N. W. 1094, was decided 
upon a statute worded very differently from these current reciprocity 
statutes. It is reasonably safe to say that, looking to the purpose of 
these statutes, the early decisions of Kansas and Massachusetts will be 
followed by the state and federal courts, including our own. 

Aside from these difficulties, however, is the question of the con- 
stitutionality of the law. Is this sort of legislation a violation of Article 
IV, Section 2, Clause 1 of the Constitution of the United States? This 
clause reads: “The citizens of each State shall be entitled to all privi- 
leges and immunities of citizens in the several States.” Unfortunately 
there is no case on, or analogous to, the point, but the question is raised 
in the discussion in 1 Commercial Clearing House 572. 

The problem is this: A is a resident of Minnesota. B is a resi- 
dent of Wisconsin. Both own shares of stock in a New York cor- 
poration. New York and Wisconsin have the reciprocal inheritance 
tax statutes. Minnesota has none. Upon the death of A and B, A’s suc- 
cessor will have to pay to the state of New York a transfer tax on the 
shares of stock, while B’s successor will be exempt. Does the privileges 
and immunities clause give A’s successor relief? It will be seen that this 
is not the usual type of case that arises under this constitutional rule. 
The usual case is where state X is giving its own citizens privileges which 
it is attempting to deny citizens of other states. This is a case where 
state X is giving an immunity to citizens of state Y, but denying it to 
citizens of state Z. It is a distinction not between residents and non- 
residents, but between nonresidents of different states. Is such an in- 
equality forbidden by the Constitution? 

The leading dictum on the construction of the privileges and im- 
munities clause is that of Washington, J., in Corfield v. Coryell, 4 Wash. 
C. C. 871, 380. This case involved a statute which gave residents of 
New Jersey exclusive right to gather oysters within the state, which 
statute was upheld on the theory of ownership of the oysters by the 
citizens of New Jersey as tenants in common. The dictum, which is 
frequently quoted, is as follows: “The inquiry is, what are the privi- 
leges and immunities of citizens in the several states? We feel no 
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hesitation in confining these expressions to those privileges and im- 
munities which are, in their nature, fundamental; which belong, of right, 
to the citizens of all free governments; and which have, at all times, 
been enjoyed by the citizens of the several states which compose this 
Union, from the time of their becoming free, independent, and soverign. 
What these fundamental principles are, it would perhaps be more tedi- 
ous than difficult to enumerate. They may, however, be all comprehended 
under the following general heads: Protection by the government; the 
enjoyment of life and liberty, with the right to acquire and possess 
property of every kind, and to pursue and obtain happiness and safety; 
subject nevertheless to such restraints as the government may justly 
prescribe for the general good of the whole. The right of a citizen 
of one state to pass through, or to reside in any other state, for 
purposes of trade, agriculture, professional pursuits, or otherwise; to 
claim the benefit of the writ of habeas corpus; to institute and main- 
tain actions of any kind in the courts of the state; to take, hold and 
dispose of property, either real or personal; and an exemption from 
higher taxes or impositions than are paid by the other citizens of the 
state; may be mentioned as some of the particular privileges and im- 
munities of citizens, which are clearly embraced by the general des- 
cription of privileges deemed to be fundamental.” 

Were the above definition correct, and only those privileges and 
immunities which belong, of right, to the citizens of all free govern- 
ments, guaranteed, it might be that the inheritance tax would not come 
within the clause, for “The right to take property by devise or descent 
is the creature of the law, and not a natural right—a privilege. . . .” 
Magoun Vv. Illinois Trust & Savings Bank, 170 U. S. 283, 288, 42 L. 
Ed. 1037, 18 Sup. Ct. 594. This is hardly tenable. See 1 Cooley on 
TAXATION, 541. 

The Supreme Court has seldom attempted to say what is or is not 
included in this provision. What has been said in this respect can be 
found reviewed by W. J. Meyers, The Privileges and Immunities of 
Citizens in the Several States, 1 MICHIGAN LAW REVIEW, 286, 364. The 
better policy of the court is that expressed by Harlan, J., in Blake v. 
McClung, 172 U. S. 239, 48 L. Ed. 482, 19 Sup. Ct. 165, as follows: 
“This court has never undertaken to give any exact or comprehensive 
definition of the words ‘privileges and immunities,’ in Article IV of the 
Constitution of the United States. Referring to this clause, Mr. Justice 
Curtis, speaking for the court in Conner v. Elliott, 18 How. 591, 598 (15 
L. Ed. 497), said: ‘We do not deem it needful to attempt to define the 
meaning of the word privileges in this clause of the Constitution. It is 
safer, and more in accordance with the duty of a judicial tribunal, to 
leave its meaning to be determined, in each case, upon a view of the par- 
ticular rights asserted and denied therein. And especially is this true 
when we are dealing with so broad a provision, involving matters not 
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only of great delicacy and importance, but which are of such a character 
that any merely abstract definition could scarcely be correct; and a 
failure to make it so would certainly produce mischief’.” 

The preposition “in” in the expression “in the several States” does 
not have much significance. It does not mean that the citizen of each 
state would have to be physically within the several state to have the 
protection of this rule. Property held within the several states receives 
the protection of the guaranty (See Cooley’s CONSTITUTIONAL LIMITA- 
TIONS, 8th ed., 1016 et seq. for cases), even though the citizen is in his 
own state. 

The language of the authorities would indicate that the privileges 
and immunities provision applies only to those cases of discrimination 
by a state between its own residents and residents of other states. 
Some examples of this sort of language are: “. ..in the same man- 
ner as the property of the citizens of the state is protected.” Campbell 
v. Morris, 3 H. & McH. (Md.) 535 “. . . to be exempt from any higher 
taxes or excises than are imposed by the State upon its own citizens.” 
Ward v. Maryland, 12 Wall. 418, 20 L. Ed. 448. “. . . intended to pre- 
vent discrimination by the several States against citizens of other 
states in respect of the fundamental privileges of citizenship.” Maz- 
well v. Bugbee, 250 U. S. 525, 68 L. Ed. 1124, 40 Sup. Ct. 2. “The 
privileges and immunities secured to the citizens of each State in the 
several States, are those which are common to the citizens of the latter 
States, under their Constitutions and laws, by virtue of their being 
citizens.” Fire Association v. People of State of N. Y., 119 U. S. 110, 
30 L. Ed. 342, 7 Sup. Ct. 108. “It sole purpose was to declare to the 
several States, that whatever those rights, as you grant or establish 
them to your own citizens, or as you limit or qualify, or impose re- 
strictions on their exercise, the same, neither more nor less, shall be the 
measure of the rights of citizens of other States within your jurisdic- 
tion.” Slaughter-House cases, 16 Wall. (83 U. S.) 36, 77, 21 L. Ed. 
394. “. . . and to be exempt from taxes and excises not imposed by 
the state on its citizens, free from all discriminations.” 2 Calvert, THE 
CONSTITUTION AND THE COURTS, 222. 


These statements are but dicta and need not be conclusive. The 
present situation had probably never occurred to the judges as a pos- 
sibility, and the statements made related to current consideration. In 
view of the remarks of Curtis, J., supra, too much weight should not 
be given to such statements. It is significant that nowhere is a statement 
that discrimination between two groups of nonresidents either is or is not 
within this section of the Constitution. 

The practice of the courts of referring back to the “corresponding 
provision in the old articles of confederation” (Corfield v. Coryell, su- 
pra), and the manner of application of these articles, would tend to an 
exclusion of this type of discrimination from the provision of the Con- 
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stitution. When in doubt as to the construction of Article 4, Section 2, 
the court has looked to the Articles of Confederation. In the Slaughter- 
House cases, supra, the court reasoned as follows: “The first occurrence 
of the words ‘privileges and immunities’ in our constitutional history, 
is to be found in the fourth of the articles of the old Confederation. 
It declares ‘that the better to secure and perpetuate mutual friendship 
and intercourse among the people of the different States in this Union, 
the free inhabitants of each of these States, paupers, vagabonds, and 
fugitives from justice excepted, shall be entitled to all the privileges 
and immunities of free citizens in the several States; and the people of 
each State shall have free ingress and regress to and from any other 
State and shall enjoy therein all the privileges of trade and commerce, 
subject to the same duties, impositions and restrictions as the inhabi- 
tants thereof respectively.’ . . . [a reference is made to Article 4 of the 
Constitution] . . . There can be but little question that the purpose 
of both these provisions is the same, and that the privileges and immuni- 
ties intended are the same in each. In the article of the Confederation 
we have some of these specifically mentioned, and enough perhaps to 
to give some general idea of the class of civil rights meant by the 
phrase.” A similar approach was made in Shaffer v. Carter, 252 U. S. 
37, 64 L. Ed. 445, 40 Sup. Ct. 221. The court is perhaps correct 
in its approach. It apparently gives no significance to the conjunction 
“and” which precedes the semicolon in the Article, a word which might 
possibly be of importance. Is what follows necessarily an enumeration 
of the privileges and immunities intended? The court has so considered 
it. When the Constitution is construed relative to the tax discrimina- 
tion here in question, it is probable that the same approach will be made. 


The court has steadily maintained that the privileges and immuni- 
ties guaranteed the citizens of each state were those which the citizens 
of the several states enjoyed by virtue of their being citizens of such 
states. The principle is well stated in Paul v. Virginia, 8 Wall. 168, 180, 
19 L. Ed. 357, by Mr. Justice Field. He there said, “It was undoubt- 
edly the object of the clause in question to place the citizens of 
each State upon the same footing with citizens of other States, so 
far as the advantages resulting from citizenship in those States are 
concerned.” This is a safe construction, broad enough to allow for un- 
foreseen situations. Applying it to the problem put above, the privilege 
or immunity which the citizen of Wisconsin enjoys is an advantage 
arising solely from the fact that he is a citizen of Wisconsin, which 
complies with the exactions of New York. The immunity is in no way 
based upon the value of his property, the type of property, or his own 
relation to the testator, but is based solely upon his citizenship in that 
state. The Minnesota citizen is in the same situation except that he is 
of another state. He is deprived of the equal privilege purely because 
of his citizenship in the state of Minnesota. It does not seem that he 
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is placed “upon the same footing with citizens of other states, so far 
as the advantages resulting from citizenship in those states are con- 
cerned.” Though improbable, it is barely conceivable that the courts will 
apply a liberal construction, disregard the dicta in the settled cases, and 
find the reciprocal inheritance taxes void. In such event the alternatives 
are either continued multiplicity of taxation, or, as noted above, a 
change in the theory of jurisdiction of intangibles. 


W. WADE BOARDMAN. 


CONSTITUTIONAL LAW—RETALIATORY LEGISLATION—BEVERAGDE INSPEC- 
TION FEES.—The case of Fitger Co. et al. v. Kremer, Dairy and Food 
Com’r., Wis. , 226 N. W. 310, puts to a test Section 98.12 (9) 
Wis. Stats. of 1927. Section 98.12 makes general provisions for the reg- 
ulation of the manufacture and production within the state of soda water 
beverages. Subsection (9) of the statute reads as follows: “(9). No 
soft drink or other nonalchoholic beverage, except apple cider, not manu- 
factured in this state shall be sold or offered for sale within this state 
unless the same is first inspected and registered with the dairy and food 
commissioner. Such inspection of one sample of each such soft drink 
or nonalcoholic beverage and registration shall be made annually, and 
an inspection fee of twenty-five dollars for each such soft drink or other 
nonalchoholic beverage having a distinguishing flavor or name shall be 
paid by the manufacturer to the dairy and food commissioner for each 
inspection. The provisions of this subsection shall not apply to soft 
drinks or other nonalcoholic beverages manufactured in states where 
no inspection or license for their sale is required.” 








Acting under this statute, the Wisconsin Dairy and Food Commis- 
sioner demanded of the Fitger Company, a Minnesota corporation en- 
gaged in the manufacture and sale of soda water beverages, samples of 
the beverages which it sold in Wisconsin and the fees for inspection of 
same. This action was brought by the Minnesota corporation and one 
of its Wisconsin customers, to restrain the Wisconsin official from en- 
forcing section 98.12 (9), which plaintiffs alleged to be void. Upon ap- 
peal, the supreme court affirmed the judgment of the circuit court in de- 
claring subsection (9) of the statute unconstitutional in toto, the sub- 
section being inseparable in the light of its history. 


The exemption provision of the subsection constitutes, of course, the 
offensive part. The court points out that on its face, the reciprocity 
measure is nothing more than retaliation; that it cannot be justified as 
an inspection law because it places a premium on the lack of inspection 
laws in other states, instead of simply assuring the people of inspected 
beverages. Since it is obviously not a bona fide inspection law nor as 
such an exercise of the police power, it is an unjustifiable burden on in- 
terstate commerce and is repugnant to that part of the federal consti- 
tution which confers the exclusive power of regulating interstate com- 
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merce upon the federal government. On this ground the Wisconsin court 
found the act in question unconstitutional, which ruling is beyond argu- 
ment or reproach. 


Justice Owen goes further, however, and in doing so confuses the 
meaning of the decision. In the conciuding paragraph of his opinion he 
says, “As the statute stands, it discriminates against the products and 
industries of some of the states in favor of the products and industries 
of other states, and denies to such states the privileges and immunities 
of the citizens of the several states.” Whether Justice Owen intended 
to make the discrimination an independent ground for declaring the act 
unconstitutional is not clear, but it would seem that such was his idea. 
The use of the words “privileges and immunities of the citizens of the 
several states” would indicate that reference was being made to Article 
IV, Section II, Clause 1 of the federal constitution, which reads: “The 
citizens of each state shall be entitled to all privileges and immunities 
of citizens in the several states.” Indeed the West Publishing Company’s 
key number reference in the Fitger case is to cases arising under such 
provision of the constitution. That the court considers this an independ- 
ent basis of unconstitutionality is further indicated by the statement 
that “it also imposes an unjustifiable burden upon interstate commerce.” 
Had the court used “therefore” in place of “also,” there would be but 
a lack of clarity. As it stands, there is not only confusion, but what is 
probably a misapplication of the privileges and immunities clause of the 
federal constitution. 


The discrimination by Wisconsin between citizens of other states is 
the objection of the court to this beverage statute. The discrimination 
between citizens of our own state and those of other states is not consid- 
ered in the court’s discussion. Whether the equal privileges and im- 
munities clause embraces a discrimination by one state between citizens 
of two other states is very doubtful, and no cases were found in which 
the provision has been so applied. For a discussion of this situation in 
relation to reciprocal inheritance tax laws see 5 WISCONSIN LAW RE- 
VIEW, 288. The Wisconsin court, however, does not speak of citizens of 
other states, but rather of the states themselves and their industries and 
products. The expression “and denies to such states the privileges and 
immunities of the citizens of the several states,” is an unfortunate one, 
for it has no meaning whatever. The privileges and immunities of states 
and those of citizens are on no plane of comparison. Nor is discrimin- 
ation between products a basis for invoking this part of the constitu- 
tion, except as it makes for discrimination in the fundamental privil- 
eges of citizens. See Corfield v. Coryell, 4 Wash. C. C. 371, 380, and 
the note of W. J. Meyers, The Privileges and Immunities of Citizens in 
the Several States, 1 MicH. L. Rev. 286, 364 for the nature of these 
fundamental privileges. In the instant case, this provision of the con- 
stitution could unceremoniously be disposed of by the fact that plain- 
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tiff was a corporation, and a corporation is not a citizen within this pro- 
vision of the constitution. 1 Cooley, CONSTITUTIONAL LIMITATIONS, 8th 
ed. 50. See among cases there cited, Paul v. Virginia, 8 Wall. 168, 19 L. 
Ed. 357. 

Brimmer v. Rebman, 138 U. S. 78, 34 L. Ed. 862, 11 Sup. Ct. 213, 
cited and quoted in the instant case, is, perhaps, in part the cause of the 
apparent confusion in the Wisconsin case. It is true that the Brimmer 
case contains some talk of discrimination between products of different 
states, but this is entirely incidental to the discussion of the interstate 
commerce clause. The Brimmer case, after its discussion of discrimina- 
tions makes it very clear that it is the commerce clause which renders 
such a statute void. In such a case as the Fitger case, the discrimina- 
tion is indeed the feature which makes the statute void, but only in- 
directly. It renders the tax, license, or fee illegitimate for the purpose 
of an inspection law, thereby destroying the only justification for a bur- 
den on interstate commerce and making the statute unconstitutional. Its 
unconstitutionality is due to the commerce clause alone, however, and 
in no way to the privileges and immunities clause. The Wisconsin court 
erred, not in its decision, but in making reference to “privileges and im- 
munities.” W. WavDE BOARDMAN 


LIBEL AND SLANDER—LIABILITY OF A TELEGRAPH COMPANY FOR 
TRANSMISSION OF LIBELOUS MESSAGE IN COURSE OF BUSINESS.—In the re- 
cent case of Flynn v. Reinke et al..Wis.—, 225 N. W. 742, the defend- 
ant Reinke delivered to defendant Western Union Telegraph Company a 
message advising the plaintiff to settle at once for money collected “or 
else face embezzlement charges,” which message was transmitted over 
its wires and delivered to the plaintiff. Defendant Telegraph Company’s 
demurrer to an action of libel was sustained and affirmed on appeal as a 
privileged occasion. 

It is a general rule that “every repetition of defamatory words is a 
new publication and a distinct cause of action.” Pollock, Torts (13th ed.) 
255. And it is well settled that a corporation may be held liable for de- 
famation. See Grand Union Tea Co. v. Lord, 231 Fed. 390; Hypes v. 
Southern Railroad, 82 S. Car. 315, 64 S. E. 395. But there is authority 
that a corporation cannot be held where the manager dictated a libelous 
letter to a stenographer, both of them being employees of the corpora- 
tion, on the ground that there was no publication. Owen v. Ogilvie Pub- 
lishing Co. 32 App. Div. 465, 58 N. Y. Supp. 1038. The court apparently 
desired to protect the corporation in the execution of its correspondence; 
but it is submitted that it confused publication and privilege in so doing, 
since the “protected” communication was restricted to the necessary par- 
ties to the joint act of letter-writing, and the court went on to say that it 
would be a publication if it were communicated to an employee of the 
same corporation not necessarily connected with the act. If this rule were 
carried to its logical conclusion, a defamatory statement might be uttered 
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in the course of employment to a thousand employees of the same cor- 
poration twho were engaged in the execution of a related act and still not 
be a publication. See Bacon v. Michigan Central R. R., 55 Mich. 224, 21 
N. W. 324, where this point is clearly brought out, with specific refer- 
ence to telegraph companies. The rule in the Ogilvie case has been 
adopted completely by two other American courts, Central of Georgia 
Railroad v. Jones, 18 Ga. App. 414, 89 S. E. 429 and Prins v. Holland- 
North America Mortgage Co., 107 Wash. 206, 181 Pac. 680; and indeed 
has been approved by the Wisconsin Supreme Court in the instant case. 
But an English court in Edmondson v. Birch and Company [1907] 1 K. B. 
371, held a corporation not liable on the grounds of privilege. Indeed, 
it seems clear that intercommunication between common employees of a 
corporation is publication; and that if it is not to be held actionable publi- 
cation, the only alternative is to hold it conditionally privileged. 

Privilege is allowed in many instances: reports of legislative, judi- 
cial, and official proceedings, Bussewitz v. Wisconsin Teachers’ Ass’n., 
188 Wis. 121, 205 N. W. 808; duty owed to the public, Joseph v. Baars, 
142 Wis. 390, 125 N. W. 913; communications between persons having 
common interests, Rude v. Nass, 79 Wis. 321, 48 N. W. 555; fair comment 
and criticism of public interest, Stevens v. Morse, 185 Wis. 500, 201 N. W. 
815; and matters affecting public officers or candidates for office, 
Arnold vy. Ingram, 151 Wis. 438, 188 N. W. 111. Whether or not an oc- 
easion is privileged is a question for the court to determine, Arnold v. 
Ingram, supra; and where a conditional privilege is shown, it can be re- 
butted only by proof of malice on the part of the defendant, Johnson v. 
Rudolph Wurlitzer Co., 197 Wis. 482, 222 N. W. 451. But in the absence 
of privilege malice is not properly an issue in an action of libel. 


Owen, J., on page 748 of his opinion in the instant case, says, ‘Malice 
is an essential ingredient of actionable libel. Malice may be either actual 
or implied.” Implied malice is a legal anachronism, a ~emnant of an old 
ecclesiastical court rule which has been tempered by making the pres- 
ence of malice in a case an irrebuttable presumption, thereby concealing 
the change in the substantive law. It is submitted that malice is not an 
essential element of a prima facie case of libel or slander; its only func- 
tion in the law of personal defamation is to rebut the defense of condi- 
tional privilege. And when malice is so employed, it is only actual malice, 
i. e., ill-will, spite, bad faith, or whatever form it takes, and not what 
many courts have been pleased to call for decades “implied malice.” 
Plaintiff’s failure to allege malice in his complaint is not demurrable; 
and if it is alleged, plaintiff will not be non-suited for a failure to prove 
it. All this was clearly pointed out by Burch, J., in Coleman v. MacLen- 
nan, 78 Kan. 711, at p. 740, 98 Pac. 281; and by Jeremiah Smith in an 
article entitled Jones v. Hulton, 60 U. or PA. L. REV. 372, 463. See also 
21 Reports American Bar Ass’n. 345, and Farley v. Evening Chronicle 
Publishing Co. 113 Mo. App. 216 at pp. 222, 227, 87 S. W. 5665. 
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In the principal case the Wisconsin Supreme Court for the first time 
passed upon the liability of a telegraph company for the transmission of 
a defamatory statement. In Monson v. Lathrop, 96 Wis. 386, 71 N. W. 
596, the court remarked by way of dictum, “Certainly there are authori- 
ties holding that a telegraph company may be held liable for sending 
libelous messages.”’ The court apparently considered that the transmis- 
sion of a message was a publication by the first operator to the second; 
but it said nothing on the point of privilege. In the principal case, how- 
ever, the court held the transmission of a libelous message from agent to 
agent within the organization of a telegraph company to be a privileged 
communication. This is eminently sound in view of the important func- 
tion a telegraph company performs in society, and is in accord with Wis. 
Stat. sec. 348.36, which makes it a penal offense for a telegraph employee 
to fail to send messages in the order of their acceptance for transmis- 
sion. To hold otherwise would, as Owen, J., suggested in his opinion in 
the instant case, oblige every telegraph operator, even in isolated rural 
communities, to act at his peril as his own judge of whether a message 
is libelous or not; and if he withheld it for advice from his superior, he 
would not only be publishing it to his superior as much as he would if he 
had sent it, but would in most cases be violating a statute. The wisdom 
of the policy behind this decision is obvious; and it is tenable on the 
grounds of privilege, obviating the court’s necessity to follow Owen v. 
Ogilvie Publishing Co., supra. 

There are few precedents in other jurisdictions on the liability of 
telegraph companies, and these cases were all cited in the opinion of the 
instant case. There are, however, four American decisions indicating 
that a telegraph company is conditionally privileged in the transmission 
of routine messages: Peterson v. Western Union Telegraph Co., 65 Minn. 
18, 67 N. W. 646; Paton v. Great Northwestern Telegraph Co., 141 Minn. 
430, 170 N. W. 511; Nye v. Western Union Telegraph Co., 104 Fed. 628; 
and Western Union Telegraph Co. v. Cashman, 149 Fed. 367. See Young 
B. Smith, Liability of a Telegraph Company for Transmitting a Defama- 
tory Message, 20 CoL. L. Rev. 390. But these decisions turn upon 
the question of whether the telegraph company was negligent in ac- 
cepting the messages for transmission; that is, whether the agent 
had reasonable grounds for believing the messages not libelous. In the 
Peterson and Paton cases the court acknowledged the existence of con- 
ditional privilege, but held for the plaintiff, since the privilege was de- 
stroyed by a finding that the operators had no reasonable grounds for 
believing the messages to be non-defamatory; while in the Nye and Cash- 
man cases, the court held for the defendant because there was no evidence 
that the operators were negligent in accepting and transmitting the mes- 
sages. : 

Where privilege is set up as a defense, the plaintiff can rebut the 
privilege by proving malice; that is by showing (1) that defendant did 
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not believe in the truth of the statement alleged as libelous, or(2) that 
the statement was made recklessly or wantonly and without regard as 
to its truth or falsity. Pollock, Torts (13th ed) 275, 283. In respect to 
(1) some courts hold that an honest belief is sufficient to retain the priv- 
ilege even if it be unreasonable, Clark v. Molyneux, (1877) L. R. 3 Q. B. 
D. 237; Joseph v. Baars, supra; while other jurisdictions hold that an 
honest belief is not sufficient to sustain the privilege unless it be 
reasonable, declaring that unreasonable belief amounts to such malice 
as to destroy privilege. Toothaker v. Conant, 91 Me. 438, 40 Atl. 331; 
Hebner v. Great Northern R. R. Co., 78 Minn. 289, 80 N. W. 1128; 
Douglas v. Daisley, 114 Fed. 628. 

Wisconsin follows Clark v. Molyneux, supra, and is contrary to the 
Minnesota and federal decisions on this point. Although the latter cases 
are in accord with the instant case in that a telegraph company is priv- 
ileged, it is submitted that the Wisconsin case is much more far-reaching 
in its effect and is much more in accord with sound public policy in the 
extent it gives this privilege; for under the Wisconsin decision a tele- 
graph operator may accept and transmit any message at all, whether as a 
matter of law or fact it be libelous on its face or not, if he acts in good 
faith. Under the Minnesota and federal cases cited above, the defend- 
ant telegraph company in the instant case would certainly have lost its 
privilege, as the message was obviously libelous on its face and would 
have warranted a finding of negligence on the part of the operator. The 
Wisconsin Supreme Court, in holding a telegraph company privileged, 
has certainly established a sound precedent, since the instant case to be 
consistent with Joseph v. Baars, supra, makes good faith on the part of 
the telegraph operator the test of whether or not the privilege of 
the telegraph company is destroyed, and not his reasonableness of belief 
on a point of law which might puzzle a court, let alone a jury. 


VERNON SWANSON. 


ILLEGAL CONTRACT—LEGAL ETHICS.—Weil v. Neary, 278 U. S. 160, 
49 Sup. Ct. 144: This is an action by Neary, assignee of Samuel Unter- 
myer and acting for him, against A. Leo Weil and Charles M. Thorp 
on a contract to divide fees in a bankruptcy proceeding. As Samuel 
Untermyer was the real party in interest as plaintiff, the United States 
Supreme Court in its decision here referred to him as such. 


The complaint alleged that Samuel Untermyer had been retained 
as counsel by creditors of Josiah V. Thompson to collect an indebted- 
ness amounting to millions of dollars; that Untermyer retained the de- 
fendants, Weil and Thorp, to conduct bankruptcy proceedings under his 
supervision for a fee of five thousand dollars; that proceedings were 
accordingly instituted in which Thompson was adjudicated a bankrupt 
and Weil and Thorp were selected as counsel for the trustee; that be- 
cause of complications later arising, it was agreed that the compensa- 
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tion should not be limited to five thousand dollars, but that the 
plaintiff and his firm, Guggenheim, Untermyer, and Marshall, should 
collaborate with the defendants, Weil and Thorp, under the supervision 
of Untermyer in the performance of services to the trustees; that Weil 
and Thorp should retain out of the allowances eventually made by the 
bankruptcy court in payment for their services such sum as the plain- 
tiff considered fair, the remainder to be paid to Untermyer himself; 
that pursuant to the agreement Weil and Thorp performed services 
under the supervision of Untermyer; that allowances had been made 
to Weil and Thorp out of the bankrupt estate; that Untermyer had 
fixed a fair division of the allowances made; and that Weil and Thorp 
had refused to pay the sum claimed under the division, seventy thou- 
sand dollars. 


The case was tried by a referee who found the facts substantially 
as alleged in the complaint, and also that the interests of the creditors 
represented by Untermyer (over ninety per cent) were identical with 
the interests of the general creditors. Judgment was directed for Unter- 
myer in the sum of $57,064.00. 


The Supreme Court of the United States reversed the judgment 
on the ground that the contract was unenforceable in that it was in 
“violation of public policy and professional ethics.” As a basis for its 
decision the court relied on Rule Five of the rules of bankruptcy of the 
District Court of the United States for the western district of Pennsyl- 
vania, which is as follows: “Attorney for the Estate and His Duties. 
Unless specially authorized by the court, receivers and trustees in bank- 
ruptcy shall not retain as their attorney, the attorney of the bankrupt, 
of the petitioning creditors, of the person applying for the appointment 
of a receiver, or of any creditor. . . .” It said, however, “We have 
specially referred to Rule 5, under which the illegality of the contract 
is clear, but we are not to be understood as holding that without the rule 
the transaction under consideration would not be contrary to public policy 
and void.” The inference is that even though Rule Five had not been 
enacted, the Supreme Court would still have held the contract void. Thisis 
readily perceivable when it is understood that Rule Five is but a restate- 
ment of the common law rule that an attorney cannot represent conflict- 
ing interests. Simon Mason’s case, Common Bench, 1672, Freem. 74; An- 
onymous, Court of King’s Bench, 1702, 7 Modern, 47; In re Wooten, 118 
Fed. 670; Thatcher v. United States, 212 Fed. 801; In re Stephens, 77 Cal. 
857, 19 Pac. 646; People v. Gerold, 265 Ill. 448, 107 N. E. 165. 


But while, in accordance with this principle that an attorney is 
not permitted to represent in the same litigation clients with conflicting 
interests, the general rule in the federal courts has been that an attor- 
ney cannot act for both trustees and creditors in a bankruptcy case 
(In re Columbia Iron Works, 142 Fed. 234; J. C. Turner Lumber Co. 
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v. Toomer, 275 Fed. 678), none of the cases go as far in enforcing the 
rule as the present case does. In the proceeding of In re Smith, 203 
Fed. 369, the claimants acted as attorneys for one of the creditors and 
as attorneys for the trustees in resisting the claim of one of the creditors 
who then sought on that ground to have the claimants claim for at- 
torneys’ fees disallowed. The claim was allowed, referee stating that 
it was the uniform practice in the district since the passage of the 
bankruptcy act to permit the attorneys for the petitioning creditors, 
whose interests were not adverse to the interests of the general creditors 
to act as attorneys for the trustee. In the case of In re Dimm & Co., 
146 Fed. 402, the court said: “The only other objection is to the item of 
seventy-five dollars, counsel fees. It is contended that Mr. Neely was 
the bankrupts’ attorney, and therefore not entitled to them. But this, 
é - however it might affect the propriety of appointing him to act 
for the trustee, would not deprive him of compensation after his services 
were rendered.” In the case of J. C. Turner Lumber Co. v. Toomer, 275 
Fed. 678, the court awarded compensation of seven hundred and fifty 
dollars to Toomer as receiver’s counsel. The decree was attacked by 
the appellants on the ground that Toomer was also attorney for the 
complainants in the receivership proceedings. The award was affirmed, 
the court saying, “The record does not disclose any conflict of interest 
between parties to this cause which would present a legal reason why a 
judge should refuse to permit attorneys for a party to act as attorneys 
for the receiver. Conceding the rule that generally such dual repre- 
sensation should not be allowed, without permission of the court, there 
is no rule that under no circumstances should an attorney for a party 
act as attorney for the receiver. In some cases an attorney for one of the 
parties can give the most efficient service to a receiver without any 
conflict of duty.” The court also said that where it could authorize 
such appointment, it might approve it. 


In the present case the referee found that the interests of the 
creditors represented by Untermyer being more than ninety per cent, 
were identical with the interests of the general creditors. In regard 
to this point the Supreme Court said: “What is struck at in the refusal 
to enforce contracts of this kind is not only actual evil results but 
their tendency to evil in other cases. Even if the ultimate results in 
the management of the Thompson estate were good, that could be no 
excuse for a contract plainly illegal, because tending to produce the 
recognized abuses which follow fraud and disloyalty by agents and 
trustees.” The rule to be inferred from the older cases is that a con- 
tract such as the one in the present case would be illegal only if in 
fact there was a conflict of interests between a group of creditors and 
the general creditors. The present case holds that as a matter of law 
such a contract, whereby an attorney represents both a group of cred- 
itors and trustees, is illegal; and it is immaterial if in fact there was 




























NOTES—RECENT CASES 303 
no conflict of interest between the special group of creditors and the 
general creditors whose interest it is the duty of the trustee to protect. 


In view of past abuses and the present bankruptcy scandals there 
ought not to be any question as to the wisdom of the rule of the pres- 
ent case. While an honest attorney may honestly try to be faithful to 
both of the conflicting interests he represents, his task is not easy and 
may be impossible. The rule of the older cases gave an opportunity to 
the dishonest practitioner to be faithless; under the rule of the present 
case such opportunity is not apt to exist. A strict application of the 
rule prohibiting an attorney from representing clients whose interests 
are in conflict is even more desirable in bankruptcy than in ordinary 
cases for the reason that as the court has taken charge of the bank- 
rupt estate, the faithlessness of an attorney tends directly to bring 
the court into disrepute. 

IRVING A. PUCHNER. 


PLEADING—PARTIES- —JOINDER OF INSURANCE CARRIER WITH INSURED 
—SECTION 85.25—We are using Barteck v. Rotter, 197 Wis. 303, 222 
N. W. 221, to get at what has been called “the livest subject in the law 
of Wisconsin today,’”—the joinder of the insurance carrier with the owner 
of the automobile insured in an action for injuries sustained through the 
operation of the automobile insured. In this case, because of a divided 
court, the decision of the trial court was affirmed, permitting the joinder 
and giving judgment against both defendants. The case itself, although 
showing that a doubt has arisen in the minds of the court as to previous 
decisions upon the question, might, perhaps, not deserve more than a 
short note, but the subject, itself, moves us to dwell upon it to some 
length. 


The principal question to be determined is, “Does section 85.25 give 
the plaintiff the right to maintain his action against both the defendant 
and his insurance carrier, where the carrier’s liability is created by an 
indemnity policy, as distinguished from one which imposes direct lia- 
bility?” A discussion of the terms, the inclusion in, or the exclusion from, 
the policy, which courts have considered in determining whether it was 
one of indemnity or of direct liability, with a discussion of the Glatz 
case, infra, the injustice of which brought forth sections 204.30 and 
85.25, is found in 4 WISCONSIN LAW REVIEW, 316, in a note to Ducommun 
v. Strong, infra, and much that might well be said here, will be left for 
reference to that note. 


The statute was passed in 1925. The cases thus far, which have been 
decided under it are: Ducommun v. Strong, 193 Wis. 179, 212 N. 
W. 289, 214 N. W. 616; Fanslau v. Rogan, 194 Wis. 8, 215 N. W. 589; 
Bro v. Moran, 194 Wis. 298, 215 N. W. 431; Morgan v. Hunt, 196 Wis. 
298, 220 N. W. 224; Barteck v. Rotter, supra; and Stransky v. Kousek,— 
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Wis.—, 225 N. W. 401. Cf. Grandhagen v. Grandhagen, —Wis.—, 22d 
N. W. 935. 

In Ducommun v. Strong, supra, plaintiff joined as defendants the 
insured and the insurer. The policy provided that the insured “is insured 

. against losses and liabilities. . .” One rider provided that “the 
insured is insured against actual loss or damage.” The court affirmed the 
judgment which had overruled defendant’s demurrer. On motion for re- 
hearing, the court said, “further study of the policy has satisfied the 
court . . . that the policy must be held to be one for indemnity only. . . 
The fact that the policy is limited to indemnity only does not take it out of 
the provisions of sec. 85.25. . . As stated in the original opinion, section 
85.25 imposed the same liability upon the appellant . . . as if [it] had in- 
corporated the provisions of this section into the body of its policy, there- 
by clearly giving to the plaintiff a right of action.” 

The next case was Fanslau v. Rogan, supra, in which deceased was 
riding as a guest in the auto insured, driven by defendant Rogan. The 
policy indemnified Rogan against loss or expense and contained a pro- 
vision that it did not cover losses resulting from injuries to any person 
riding in or upon the automobile. The insurer’s demurrer was over- 
ruled. This was reversed, the court holding that since the policy ex- 
pressly provided against such injury, the injury to one riding in the 
auto, the insurer was improperly joined. That the policy was one of in- 
demnity, contrary to section 85.25, was not involved, the court saying that 
the purpose and effect of this section was to permit persons who sus- 
tain injuries as a result of auto accidents to join, as defendants, the in- 
sured and the insurer insuring or indemnifying the insured. This state- 
ment should be considered with the facts of the case, that because of 
the provision that the policy did not cover such injuries complained of, 
the joinder was improper. 

In Bro v. Moran, supra, the action was to recover for a death caused 
by an auto owned by defendant Moran, driven by defendant Nicol. The 
policy agreed to indemnify anyone legally operating the car with certain 
permission. The insurer appealed from a judgment against it and Nicol. 
It was held that Nicol was not legally operating the car with permission, 
so the insurer was not liable and could not be joined. Here the court said, 
“Sec. 85.25 does not give the plaintiff a right of action against the insur- 
ance company. This is a remedial statute which does not create a liability 
or confer any right of action where none exists under . . . the policy.”— 
And, in the next sentence, “The only effect of the statute is to permit the 
insurance company to be made a party defendant in those cases where the 
policy creates a liability against the insurance carrier.” The case turned 
on the express provision of the driving without permission, and that the 
policy was one of indemnity was not in issue. 

Stransky v. Kousek, supra, is similar to Bro v. Moran in that the 
insurance company was joined in an action against the owner of the 
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automobile in question, where plaintiff’s decedent had been killed by the 
owner’s son who was driving the car on an expedition of his own. The 
“family automobile” doctrine not applying in Wisconsin, the owner was 
held not liable, and consequently the insurance company could not be 
joined in an action against him or be made to suffer judgment, the court 
basing its decision on Bro v. Moran and reiterating that section 85.25 is 
remedial and does not create a liability where none exists under the 
terms of the policy itself. 

Morgan v. Hunt, supra, was an action in which the policy contained 
a provision that, “No action shall lie against the company until the 
amount of damages for which the assured is liable . . . is determined, 
. . . by final judgment against the insured .. .” A plea in abatement on 
the ground that the action was prematurely brought was struck out upon 
motion, and the appeal was from that order. The court reversed the 
trial court, and held that the provision in question did not conflict with 
section 85.25 because it did not attempt to limit the liability of the carrier 
or to provide that the injured could not enforce the liability under the 
policy, but that it simply fixed the time when such liability might be en- 
forced. 

“In all cases where the parties do not see fit to make an agreement 
to the contrary in the contract, the insured and the carrier may be joined 
as defendants in the same action .. .” and in regard to the Bro and 
Fanslau cases, “. . . it was recognized that the damages . . . must be 
brought within the terms of the policy as written.” It should be noted 
that in those two cases, the terms, upon which they turned, had nothing 
to do with the indemnity feature of the policy, while the term, in ques- 
tion, in Morgan v. Hunt, clearly did. 

In Barteck v. Rotter, supra, we are told, the policy was, in terms, 
like that in Ducommun v. Strong, and the injured was within the cover- 
age, so far as terms other than of indemnity were concerned. Both de- 
fendants appealed from judgment for plaintiff. In a very brief, and 
rather unsatisfactory, opinion, because of a divided court, the decision 
of the trial court was affirmed. 

What was the intention of the legislature when section 85.25 was 
passed? A search through the history of Bill 212A revealed only the 
name of one who was instrumental in its passage. We have his words, 
from another source, that this section was intended to create a direct 
liability to the injured; and to hold that the insurance carrier is not a 
proper party, is to defeat the very purpose of the section, which was 
not to be defeated by provisions in a policy. Under section 260.11, any 
person may be made a defendant who is a necessary party to the com- 
plete determination or settlement of the questions involved. By issuing 
indemnity policies the insurer could avoid joinder. When the courts be- 
gan to construe such policies as imposing direct liability, the insurers re- 
sorted to the insertion of a “no action” clause, and again avoided the 
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effect of section 260.11. 4 WISCONSIN LAW REVIEW, 316. With the legis- 
lature, no doubt, having in mind the injured party, as well as the public, 
and with the injustice of Glatz v. General Acc. Corp., 115 Wis. 42, 183 
N. W. 683, before it, it is reasonable to say that they intended section 
85.25 to put an end to the deferment of liability on the part of the in- 
surer by the use of provisions in the policy so intended, in that section 
204.30, relating to the bankruptcy of a party, did not cover a case where 
the claim was merely uncollectible. 

In connection with bonds,—(Page, CONTRACTS, section 2408,)—if 
a bond purports to be an indemnity bond for the benefit of the promisee, 
a third party cannot enforce such bond because of the provision of a 
statute which purports to give such third person a right of action upon 
such bond, if such provision is unconstitutional—Armour v. Western 
Const. Co., 36 Wash. 529, 78 Pac. 1106. This brings us to the constitutional 
considerations. 

The cases are many which hold that the business of insurance is 
affected with public interest and is subject to governmental regulation, 
under the policy power of the state, within which power contracts of 
insurance may be regulated within reasonable limits, and that the leg- 
islature, in such cases, can, in effect, say, “If you want to do such busi- 
ness, comply.”—32 C. J. 981; Ducommun v. Strong, supra; State v. 
Smith, 184 Wis. 309, 199 N. W. 954; Itasca Paper Co. v. Niagara Falls 
Fire Ins. Co., 175 Minn. 73, 220 N. W. 425; Bean v. Stoddard, 238 N. Y. 
618, 144 N. E. 916. 

It may be said that the section interferes with the liberty to contract. 
The right to make contracts is subject to reasonable regulations the 
legislature may impose, in good faith, under the police power of the state, 
with regard to the general welfare—Page, CONTRACTS, section 3727; 
Binford v. Boyd, 178 Cal. 458, 174 Pac. 56; State v. Rogers, 148 La. 653, 
87 So. 504; Lorando v. Gethro, 228 Mass. 181; P. C. C. & St. L. Ry. Co. 
v. Kinney, 95 Ohio, 64, 115 N. E. 505, L. R. A. 1917D, 641, Ann. Cas. 
1918B, 586. 

Again, it may be said that the statute is unconstitutional in that it 
results in taking property without due process of law. However, all prop- 
erty is held subject to the general police power of the state so to regulate 
and control its use, even though in some respects the regulations may 
operate as a restraint on individual freedom or the use of property. A 
police regulation, not acting unreasonably or arbitrarily, is not rendered 
invalid by the fact that it may incidentally affect the exercise of some 
right guaranteed by the constitution,—6 R. C. L. CONSTITUTIONAL Law, 
sections 192-193, and cases cited; Ducommun v. Strong, supra. A statute 
authorizing a joinder of an automobile insurer with the insured as de- 
fendants in an action for damages by the injured party, in which case 
judgment shall bind both, provided that in no case should the insurer be 
liable for damages beyond the face of the policy, is not unconstitutional, 
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—Bell v. Weiner, 46 R. I. 478, 129 Atl. 389. A case based on the 
same statute went up—U.S. Fidelity & Guaranty Co. v. Morrell, 264 U.S. 
572, 44 Sup. Ct. 401, 68 L. Ed. 855,—and was dismissed for want of 
jurisdiction on the ground that the contention that the statute was un- 
constitutional, because a taking of property without due process of law, 
was frivouous. In Morrell v. Lalonde, 44 R. I. 20, 114 Atl. 178, the court 
said, “The danger apprehended on account of joining the defendants in 
one action is more imaginary than real, and the court cannot assume that 
a jury will not give each of the defendants a fair and impartial trial.” 

Was section 85.25 passed in the proper exercise of the police power? 
Whenever, in connection with the regulation of conduct in the interest of 
public welfare, it becomes necessary to regulate conduct in such a way as 
to deprive a person of liberty or property, such deprivation is not a vio- 
lation of due process if there is a reasonable relation between such regu- 
lation and the public welfare. The two sections, (85.25 and 204.30,) are 
part of a consistent legislative plan to assure recovery of damages by 
those injured by the negligent operation of automobiles. Ducommun v. 
Strong, supra. We concede that if the legislature intended to prevent 
insurance policies from containing such provisions as in the Fanslau 
case, as to the liability in case of injury to guests, or, as in the Bro case, 
as to its liability in case the car is driven without permission, then the 
purpose would have been unreasonable. There is, however, good reason 
for preventing the insertion in policies of provisions which impose other 
than direct liability upon the insurer to the injured. As the situation was 
before the statute, if the injured obtained a judgment against the in- 
sured, and if the latter had an indemnity, “no action” clause policy, the 
injured might have to bring suit against the insurer. In that action he 
might be defeated on the ground that, as between the insured and the in- 
surer, the former had violated some other provisions of the policy. All 
this litigation could be settled in one action, in which the insurer could 
use any defense against the insured, and judgment could be rendered 
accordingly. The expense of litigation, to the injured and the public 
would be materially diminished, and public convenience would be further- 
ed. This is, and must be, the tendency of modern procedural reform, hav- 
ing in mind that, in some circuits, a case may not come up for trial 
from fourteen to eighteen months after the action was commenced. 

We submit that section 85.25, although its provision is placed, by 
operation of law, into the policy, is not in issue where the injured is 
met with a violation of any term of the policy not bearing upon his 
right to proceed against both in one action, as in the Fanslau, Bro and 
Stransky cases; but that if the parties either fail to so provide, or provide 
against his right to do so, the case otherwise being within the coverage, 
then section 85.25, which operated from the moment that the policy was 
entered into, made invalid any provision to the contrary and the 
injured can proceed against both in one action. Further, that 
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the court went too far in Ducommun v. Strong, in saying that the sec- 
tion applies “to all policies of insurance covering liability to others by 
reason of the operation of a motor vehicle,” in that that would place 
a liability even where the injured was not within the coverage of the 
policy, as being injured by the car when driven without permission. 
Further, that Fanslau v. Rogan and Bro v. Moran, with their language 
seeking to limit Ducommun v. Strong, were correctly decided upon their 
facts, but that the court in Morgan v. Hunt went too far in con- 
cluding it did not apply to policies containing “no action” clauses, 
or the like, in that it gave the injured party no direct interest in 
them. If this result is carried to its logical conclusion, it will result, 
not only in making the section of no practical use, but will abrogate 
all contracts for the benefit of third parties in which they are given 
their interest by statute. It would reach such sections as 289.16, con- 
sidered in Bauman v. West Allis, 187 Wis. 506, 204 N. W. 907; and into 
some of the provisions of the Workman’s Compensation Act. No, we 
cannot believe that that was intended. We further submit that Barteck 
v. Rotter may be considered as an opening for the proper case to come 
up so that Ducommun v. Strong can be properly limited, and the posi- 
tion in Morgan v. Hunt, properly receded from. 


The question of the joinder of the insurer with the insured in such 
actions is properly one of misjoinder of parties. Take a case in which 
the injured party was a guest in the auto, and where the policy ex- 
pressly provided against liability for such injuries. Here no cause of 
action exists against the insurer at all, so the question cannot be one 
of misjoinder of causes of action. Under section 85.25, imposing the 
liability as interpreted herein, the cause of action would exist against 
both, with no misjoinder of parties or of causes of action. As there is 
no ground for misjoinder of parties in the demurrer section, section 
263.06, it cannot be taken by answer, section 263.11. The objection of mis- 
joinder of parties cannot be taken on the ground of defect of parties 
or misjoinder of causes of action—Kucera v. Kucera, 86 Wis. 416, 57 
N. W. 47; Wunderlich v. C. & N. W. Ry. Co., 93 Wis. 182, 66 N. W. 
1144, Somervaill v. Mc Dermott, 116 Wis. 504, 983 N. W. 553, State v. 
Civil Court, 179 Wis. 270, 191 N. W. 507. The objection can be raised, 
as suggested in State v. Civil Court, supra, approved in Bjorkquist Vv. 
Reuteman, 191 Wis. 173 210 N. W. 361, before the trial by motion to 
strike out the allegations or dismissing the action as to the party, on 
his motion, who has no interest in the subject-matter of the action. 
No appeal lies from an order refusing to strike out the name of a party 
—State v. Civil Court, supra—nor from an order denying a motion to 
abate an action—State v. Civil Court, 184 Wis. 301, 199 N. W. 2138— 
under section 274.33, because it does not determine the action nor pre- 
vent a judgment from which an appeal may be taken—Wiesman Vv. 
Shanley, 124 Wis. 431, 102 N. W. 932; Gooding v. Doyle, 134 Wis. 623, 
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115 N. W. 114—and the party so moving has the choice of proceeding 
to defend or allowing the case to go to judgment by default and ap- 
pealing therefrom. However, a judgment of the higher court may be 
desired in advance of the taking of evidence or a hearing on the merits. 
In the proper case, a plea in abatement, on the ground that the action 
is prematurely brought, or some other ground fitting the objection, 
can be used, under section 263.183—Stephens v. Wheeler, 193 Wis. 164, 
213 N. W. 464, and if the plea is struck out, the appeal can be taken 
from that order, as an order granting a motion to strike out a defense 
is, in legal effect, an order sustaining a demurrer to the defense—Wis- 
consin Face and Fire Brick Co. v. Southern Surety Co., 188 Wis. 383, 
206 N. W. 204. This was done in Morgan v. Hunt, supra, and was favor- 
ably commented upon in Tofte v. Crolius, 196 Wis. 608, 220 N. W. 225. 


We wish it understood, however, that we are not subscribing to 
the propriety of the use of a plea in abatement, much less one on the 
ground that the action was prematurely brought, for the purpose of 
raising the question which is the subject of this note, as we seriously 
question whether it can be used for such purpose. If the case is within 
section 85.25, as construed herein, there is no place for an objection 
in any form, on the part of the insurer, because of misjoinder. Let us 
assume, merely for illustration, that the section does not apply where 
the insurer issued a policy providing that no action was to be brought 
against it until final judgment was had against the insured. Here no 
cause of action would exist against the insurer until such final judg- 
ment, so none could lie against it at the time the action against the 
insured was commenced. The objection that an action is premature can 
be presented by a plea in abatement in the answer under section 263.13, 
permitting a “statement of any new matter constituting a defense.” 
Stephens v. Wheeler, supra. The new matter of the Code admits that all 
the material allegations of the complaint are true and consists of facts 
not alleged therein which defeat a recovery. Pomeroy, Copz REMEDIES, 
5th ed., sections 549, 567. A defense in abatement, though the cause 
of action is not affected, defeats the present proceeding—Pomeroy, supra, 
section 573; 1 Chitty, PLEADING, 16th Am. ed., 462, 469. Thus, it ap- 
pears that a plea in abatement on the ground that the action is prema- 
turely brought, admits that the cause of action exists at that very time, 
but is not then enforceable for some reason, and that it is not properly 
used in this connection. 

RONALD A. DRECHSLER. 


Attention is called to ch. 467, Wisconsin Laws of 1929, entitled: “To 
amend section 85.25 of the statutes, relating to liability of insurer in 
automobile cases” which came to our attention after the Review had 
gone to press. [Editor] 
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REAL PROPERTY—ACQUISITION OF RIGHT OF WAY By PRESCRIPTION— 
TACKING OF ADVERSE USE TO THAT OF PREDECESSOR.—In Zemon Vv. Net- 
zorg —Mich.—, 226 N. W. 242, plaintiff sought to establish an easement 
over the adjoining land of the defendant by tacking an adverse use by his 
grantor to his own adverse use in order to acquire an easement by pre- 
scription through such continuous use for the required period. Plaintiff’s 
property fronts on a city street, by which he had other access to said 
property; nothing in his chain of title indicates an acquisition by him of 
rights in or over the adjoining premises of the defendant. In its decision, 
the Michigan court held that plaintiff could not tack his adverse use of 
the right of way to that of his predecessor in title, even though the use 
by the latter was shown to be adverse, basing the above decision on three 
propositions: First, that a right of way constitutes a discontinuous ease- 
ment and therefore does not pass without an express provision to that 
effect in the conveyance of the dominant estate; Second, that the right of 
way in question was not a way of necessity and therefore does not pass 
by implication; and Third, that no estate in land passes by deed which 
is not plainly embraced within the words of the grant. 


As authority for its first proposition, the court cites Ryan Vv. 
Wilson, 9 Mich. 262 and Morgan v. Meuth, 60 Mich. 238, 27 N. W. 509. 
The former, being a case of tacking adverse possession of land and hold- 
ing the same general proposition as the cases cited in support of the 
third ruling of the court, will be considered subsequently. In Morgan v. 
Meuth, supra, an owner of land, who was entitled to the enjoyment, as 
appurtenant thereto, of an alley for the purpose of a passage way, pur- 
chased the land burdened with such easement, and subsequently con- 
veyed the dominant tenement to the plaintiff, the deed including the gen- 
eral words “together with the hereditaments and appurtenances there- 
unto belonging.” In an action to determine whether plaintiff acquired 
an easement of the right of way through the alley, the court held that by 
the unification of the title of the dominant and servient tenements, the 
easement was merged and extinguished, and that the subsequent con- 
veyance of the dominant tenement would not carry with it such a dis- 
continuous easement by the use of the general words above quoted, since, 
while continuous easements pass on the severance of the two tenements, 
as appurtenances, a right of way, being a discontinuous easement, does 
not pass unless the grantor uses language sufficient to create such ease- 
ment de novo, or because its use is absolutely necessary to the enjoyment 
of the premises conveyed. The doctrine of continuous easements arises, 
therefore, only where the owner of an entire tract of land or of two or 
more adjoining parcels employs a part thereof so that one derives from 
the other a benefit or advantage of a continuous or discontinuous nature, 
and conveys or devises the one in favor of which such quasi-easement, as 
it is termed, exists. Dinneen v. Corp. for Relief of Widows etc., 114 Md. 
589, 594, 79 Atl. 1021; Powers v. Heffernan, 233 Ill. 597, 84 N. E. 661, 
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16 L. R. A. (N. S.) 523; Bean v. Bean, 163 Mich. 379, 128 N. W. 413. 
Hence, since this doctrine is applicable only to cases in which a ques- 
tion of the creation of easements arises, the reference of the court in 
Zemon v. Netzorg, supra, to this doctrine is erroneous and its citation 
of Morgan v. Meuth, supra, is not in point. Similarly, the reference of 
the court to 19 C. J. page 918, which clearly points out that “a right of 
way is not such a continuous easement as will pass by implication upon 
the severance of an estate” is also not in point. 

The second ruling of the court that, since plaintiff had other access 
to his property, the right of way in question was not an easement of 
necessity, is also immaterial under the circumstances of this case, since 
the only elements essential to the acquisition of an easement by prescrip- 
tion are that the use be adverse under a claim of right, continuous, unin- 
terrupted, and with the knowledge and acquiescence of the owner of the 
servient estate for the full prescriptive period, Hill v. Wing, 193 Ala. 
812, 69 So. 445; Bigelow Carpet Co. v. Wiggin, 209 Mass. 542, 95 N. E. 
938; Felton v. Wedthoff, 185 Mich. 72, 151 N. W. 727; and the questions 
of the necessity or convenience of the passway are immaterial. Ray v. 
Nally, 28 Ky. L. 421, 89 S. W. 486. Where a use of this character is 
shown, it is of no consequence that the party claiming the easement had 
access to another way. Bolton v. Murphy, 41 Utah, 591, 127 Pac. 335; 
Mitchell v. Bowman, 74 W. Va. 498, 82 S. E. 330. 

For its third ruling, that no estate in land passes by deed which 
is not plainly embraced within the words of the grant, and that, there- 
fore, plaintiff could not tack his adverse use of the private way to that 
of his grantor, even though the use by the latter was shown to be ad- 
verse, without express words to that effect in the conveyance by which 
he acquired title to his property, the court cites as its authority several 
Michigan cases in which the general proposition is laid down that where 
a grantor conveys a specific piece of property, the grantee may not tack 
on to the period of his holding of an additional piece of property, the 
period of his grantor’s occupancy thereof to make up the statutory period 
of adverse possession, since there is no conveyance of the grantor’s in- 
terest in such property, and hence no privity; that separate successive 
disseisins cannot be tacked so as to constitute one and a single continu- 
ous possession unless there is privity of estate between the successive part- 
ies in possession, each coming in as the transferee of the possessory rights 
of his predecessor. This proposition is also the rule of Ryan v. Wilson, 
supra. Since it has been held in most jurisdictions that by analogy, the 
same rules which are applied with regard to the operation of the Statute 
of Limitations in favor of adverse holders of real estate, will, in the ab- 
sence of any statute on the subject, apply equally to the acquisition of 
incorporeal rights in the land of another by prescription, (Sherwood v. 
Burr, 4 Day, 244, 4 Am. Dec. 211; Mueller v. Fruen, 36 Minn. 2738, 30 N. 
W. 886; Corning v. Gould, 16 Wend. (N. Y.) 531; Shumway v. Simons, 
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1 Vt. 53; Haag v. Delorme, 30 Wis. 591), from the above ruling of the 
court and the authorities cited therefor, one is lead to infer that the 
prescriptive rights of plaintiff’s grantor could not pass with a convey- 
ance of the dominant estate without an express provision to that effect 
in the conveyance. 

It is a rule of almost universal application that, if there is privity 
between successive users, each using continuously and adversely to the 
rights of the owner of the servient estate, the successive periods of such 
use may be united or tacked to each other to make up the time of adverse 
use required in the particular state, for by his adverse use, the user ac- 
quires an inchoate right in and to the easement of which he makes use, 
which right is so far recognized by the law that he can transmit it to 
those in privity with him. Wickes v. Wickes, 98 Md. 307, 56 Atl. 1017. 
The Michigan court having sustained this proposition in Felton v. Wed- 
thoff, supra, the conflict is as to what constitutes the privity necessary to 
permit tacking. Privity, in this type of case, is the same as in any other, 
and may be created in the same way; it is merely a succession of relation- 
ships in the same right to the same thing. 1 Greenleaf EVMENCE, 189, 
523. All that is necessary to a transfer of rights between successive 
users of a right of way, and in regard thereto, is that one receive his 
possession of the dominant estate from the other by act of such other or 
by operation of law. Graham v. Walker, 78 Conn. 130, 61 Atl. 98, 2 L. R. 
A. (N. S.) 983. 

Although the Michigan court, in handing down its decision in Zemon 
v. Netzorg, supra, omits any reference to the necessity of privity between 
successive adverse users who seek to acquire an easement by prescription, 
since the court says that “no estate passes by deed which is not em- 
braced plainly within the words of the grant,” the inference to be drawn 
is that evidence of such privity must be in writing. The great weight 
of authority, however, is to the effect that the privity requisite to con- 
stitute a continuous adverse use by tacking the use of the original user 
to that of another, may be effected by any conveyance, agreement, or 
understanding that has for its object a transfer of the dominant estate 
and is accompanied by a transfer in fact and an uninterrupted continu- 
ance of the use of the grantor. Alexander v. Pendleton, 8 Cranch, 462, 
3 L. Ed. 624; Smith v. Chapin, 31 Conn. 5380; Rich v. Naffziger, 255 
Ill. 98, 98 N. E. 341; Munroe v. Wilson, 68 N. H. 580, 41 Atl. 240. The 
court in Menkens v. Blumenthal, 27 Mo. 198, expressly says: “We know 
of no rule that requires written evidence to establish the fact of 


privity.” 
Cases directly in point are numerous. In Cole v. Bradbury, 86 Me. 
880, 29 Atl. 1097, the court, at page 383, says: “...the term of enjoy- 


ment requisite for the prescription is deemed to be uninterrupted 
when it is continued...from seller to buyer. In other words, the sev- 
eral periods of enjoyment of an easement by successive occupants hold- 
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ing by privity of estate may be counted together to make up the requi- 
site [statutory period]. All that would be required by the possessor 
would be evidence that the possession had been legally continued from 
one owner to another.” This position is sustained in Leonard v. Leon- 
ard, 7 Allen, (Mass.) 280; Sargent v. Ballard, 9 Pick. (Mass.) 251; 
Ross v. Thompson, 78 Ind. 90; Williams v. Nelson, 23 Pick. (Mass.) 
141, 34 Am. D. 45; and by Washburn, EASEMENTS AND SERVITUDES, p. 
176. 


Hence, if the decision of the court in Zemon v. Netzorg, supra, that 
the plaintiff could not tack his adverse use of a right of way to that of 
his grantor by reason of the fact that no evidence that he acquired 
any rights to the easement appeared in his chain of title, is to be in- 
terpreted as laying down the rule that adverse users may not tack their 
periods of adverse use in order to acquire an easement by prescription, 
unless written evidence of privity between such users is shown, Michi- 
gan is thereby reversing its prior decisions, and placing itself in oppo- 
sition to the weight of authority on this question. If, on the other 
hand, the court, in holding that no estate passes unless plainly embraced 
within the words of the grant, is applying to the subject of tacking 
adverse uses, the doctrine of continuous and apparent uses and the 
rules applicable to the creation of uses by express grant, the court is 
in error, for the subjects of the passing of quasi-easements already in 
existence, of the creation of easements by express grant, and of the 
transfer of prescriptive rights which only in the course of time, will 
ripen into easements, are in no sense analagous, and consequently, are 
not subject to the same rules. See Gale on EASEMENTS, (4th ed.) Part 
II, chs. I, II, and III. 

BERNIECE N. LOTWIN. 


TORTS—FRIGHT AND SHOCK AS LINKS IN THE CHAIN OF PROXI- 
MATE CAUSATION.—Those courts denying the plaintiff’s right of recov- 
ery where he suffers physical, bodily harm as a direct result of fright 
or shock induced by the negligent conduct of the defendant but where 
such fright or shock is unaccompanied by simultaneous physical con- 
tact or injury, have done so on five possible grounds: 

(1) The basis of the action is fright and fright alone; and the 

consequential damage is but an aggravation of the fright. The law 

allows no recovery for mere fright.—Mitchell v. R.R., 151 N.Y. 107, 

45 N. E. 354. 

(2) Since there can be no recovery for fright or shock, as such, 

there can logically be no recovery for their consequences.—E wing 

v. R. R., 147 Pa. 40, 23 Atl. 340; Spade v. R. R., 168 Mass., 285. 47 

N.E. 88; Braun v. Craven, 175 Ill. 401, 51 N.E. 657. 

(3) Should recovery be allowed, the degree of care required would 

be raised to a point repugnant to public expediency.—Spade v. R.R., 

supra. 

(4) Public policy demands that there should be no such action, 
for owing to its nature and to the practical impossibility of the 
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defendant’s disproving the plaintiff’s case, there would be a flood 
of this type of litigation.—(All of above cases.) 

(5) The consequence is too remote under the law of proximate 
causation. Braun v. R.R., supra; Ewing v. R.R., supra; and Ward 
v. R. R., 65 N. J. L. 383, 47 Atl. 561. 


In Logac v. Veitmeyer Bros. Inc.,—N. J. L.—, 147 Atl. 110, the 
last mentioned ground was recently used by the Supreme Court of New 
Jersey as the sole reason for denying the plaintiff recovery in one of 
these cases involving fright and shock consummating in physical injury. 
The plaintiff in this case while slicing a loaf of bread baked by the de- 
fendant, but which she had purchased from a retailer, discovered 
therein a bug. The sight of the bug made her sick to her stomach, so 
that she vomited, and was sick for five days thereafter. It also appeared 
that the plaintiff had had one or more operations, which made her 
stomach somewhat weak. At the trial the defendant, before a court 
without a jury, moved for a non-suit, which motion was denied and 
judgment entered for the plaintiff. On appeal the lower court was re- 
versed, and judgment entered for the defendant. To support its re- 
versal the New Jersey Supreme Court quoted from the case of Ward v. 
R.R., supra, as follows: “Physical suffering is not the probable and 
natural consequence of fright, in the case of a person of ordinary physi- 
cal and mental vigor;...” 

One need not be a trained physician to question the obvious un- 
truth of this assertion, for “from common experience, we know that 
serious consequences frequently follow violent nervous shocks caused 
by fright, often resulting in spells of sickness, and sometimes in sudden 
death.” Watkins v. Mfg. Co., 131 N. C. 536, 42 S. E. 983. Nor are the 
courts in negligence cases interested in protecting only “persons of 
ordinary physical and mental vigor.” Sloane v. R. R., 111 Cal. 668, 44 
Pac. 320; Kenney v. Len, 81 N. H. 427, 128 Atl. 343; Bohlen, Injuries 
from Negligence without Impact, 41 AMERICAN LAW REGISTER, 141. 
Furthermore, practically all eminent authorities on the law of negli- 
gence and damages now agree that the action in these fright cases “is 
founded on negligence and physical damage, the connection between the 
two being through fright or nervous shock causa causans.”’—Sedgwick 
on DAMAGEs, par. 43e, Vol. I (9th ed.). See also: Pollock on Torts, pp. 
50-53 (13th ed.); Watson on DAMAGES FOR PERSONAL INJURIES, p. 492; 
Bohlen, Injuries from Negligence without Impact, supra; and Beven on 
NEGLIGENCE pp. 76-81, Vol. I (4th ed.). From these authorities we con- 
clude that negligence on the part of the defendant plus fright or shock 
resulting directly therefrom, plus physical injuries arising naturally 
and normally from such fright or shock, give the plaintiff a valid right 
of action. Hence it is submitted that in the instant case, the New Jersey 
court erred in precluding the plaintiff from recovery on the grounds of 
remote consequence. ; 

The facts of the instant case suggest the line of decisions exem- 
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plified by Mac Pherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050, 
where the ultimate consumer recovered against the manufacturer with 
whom he was not in privity of contract, with the additional element of 
fright and shock as part of the chain of causation. Although the deci- 
sion of the court in the instant case may be sound, since no negligence 
was found on the part of the defendant in allowing the bug to be in the 
bread, yet it is conceivable that such negligence might be found to exist. 
Jackson Coca-Cola Co. v. Chapman 106 Miss. 864, 64 So. 791; Boyd v. 
Coca-Cola Bottling Works, 132 Tenn. 23, 177 S.W. 80; Franklin v. Ar- 
gyro, 211 Ala. 506, 100 So. 811. And if recovery is allowed to plaintiffs 
who are made ill by negligently made or bottled food or drink of which 
they have partaken (see cases just cited), is it improbable that the 
more liberal courts will recognize in a situation such as the instant 
case a valid right of action, although the plaintiff discovers the condi- 
tion before he has tasted the food or drink and still is made ill? The 
cause of the plaintiff’s illness is the same negligent act of the defend- 
ant in either case, and the objection to plaintiff’s recovery that the 
defendant could never foresee such a consequence as actually befell the 
plaintiff in the instant case could be met with the doctrine of In re 
Polemis and Furness, Withy & Co., (1921) 3 K.B. 560. There it was 
held that as long as some injury could be foreseen, the defendant should 
be held for all natural and direct consequences of his negligence, whether 
specifically foreseeable or not. Taking a sound view of shock and fright 
as part of the chain of causation, recovery in a case of this type seems 
eminently probable. 

The New Jersey Court might well have employed any or all of the 
standard objections above listed as make-weights to add credibility to 
their conclusion, but it must be said to their credit that they did not 
do so. Several jurisdictions, however, including Massachusetts, Penn- 
sylvania, Illinois, Missouri, and New York have been using them for 
many years. For representative cases see: Spade v. R.R., supra; Ewing 
v. R. R., supra; Braun Vv. Craven, supra; and Mitchell v. R. R., supra. 
That none of these listed objections has any real validity is probably 
best proven by the fact that courts in England, Alabama, Georgia, Cali- 
fornia, Rhode Island, Minnesota, Texas, New Hampshire, North Caro- 
lina, and Wisconsin have for years been permitting recovery in these 
eases of fright and shock followed by physical injury without any of 
the predicted dire results occurring. For representative cases in sup- 
port of this statement see: Hambrook v. Stokes Bros., (1925) 1 K. B. 
141; Purcell v. R.R., 48 Minn. 134, 50 N.W. 1034; Simone v. Rhode 
Island Co., 28 R. I. 186, 66 Atl. 202. As early as 1875, for a specific 
example, the Wisconsin Supreme Court in the case of Oliver v. Town 
of LaValle, 36 Wis. 592, sustained a judgment for the plaintiff where 
a miscarriage was brought about by the fright and shock arising from 
an accident caused by defendant’s negligence combined with plaintiff’s 
strenuous bodily efforts to secure aid. Then in Stutz v. R.R., 73 Wis. 
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147, 40 N.W. 653 and Mc Keon v. R. R., 94 Wis. 477, 69 N.W. 175, the 
court takes a liberal attitude toward the doctrine, although without ex- 
tended discussion. 

Next in Pankopf v. Hinkley, 141 Wis. 146, 123 N.W. 625, the court 
clearly enunciated the proposition that fright and shock can serve as 
links in the chain of proximate causation as efficiently as can physical 
acts. And finally in Swndquist v. Madison Rys., 197 Wis. 83, 221 N.W. 
392, the court went yet a step further holding, in effect, that not only 
are fright and shock adequate links in the chain of proximate causation 
connecting the negligence of the defendant with the plaintiff’s original 
injury resulting therefrom, but also that they are efficient links in that 
direct chain of causation connecting such original injury, which may be 
slight, with the ultimate damage to the plaintiff, which may be great 
and which may have lain dormant and unnoticed in the plaintiff for 
months. See 5 WISCONSIN LAW REVIEW, 172. In spite of such liberal 
decisions our Wisconsin courts have not been overwhelmed by “fright 
and shock” litigants, and the mythical thermometer known as the 
standard of due care has not risen to a danger point. 

As was pointed out by the Rhode Island Supreme Court in a case 
similar on its facts to the principal case, “... when it is admitted... 
that in a large class of cases there may be injuries of the most serious 
character directly resulting from negligence of the defendant,... for 
which the law will afford no remedy because of some probable difficulty 
or occasional injustice in the administration of a more liberal rule, it 
appears to us that the conclusion is quite illogical and is a pitiful con- 
fession of incompetence on the part of courts of justice.”—Simone v. 
Rhode Island Co., 28 R. I. 186, 195, 66 Atl. 202. Fright and shock, then, 
would seem to be adequate and sufficient links in the chain of proximate 
causation in spite of what the court has to say in the principal case. 

J. H. BEUSCHER. 


EVIDENCE—ADMISSIBILITY OF EVIDENCE OF PRIOR ACCIDENTS TO 
SHOW EXISTENCE OF DANGEROUS CONDITION.—Katz v. Helbing, — 
Cal. —, 271 Pac. 1062, was an action for personal injuries suffered 
by the plaintiff while he was riding on a street car and was struck by 
some lime thrown at the street car by a small boy. Defendant had left 
the lime in the street where it was picked up by the boy. Plaintiff con- 
tended that defendant was maintaining a dangerous condition in leaving 
the lime within easy access of children. The court admitted evidence 
that children had been throwing lime at street cars for several days 
prior to the accident in question. This raises the question of whether 
or not, and, if at all, under what circumstances, evidence of former 
accidents occurring in about the same way is admissible in an action 
to recover damages for personal injuries alleged to have been caused 
by defendant’s negligence in allowing a dangerous condition to exist in 
the maintenance of some object within the control of the defendant. 
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The approach to this question must be by way of limitation. It 
must first be made clear that this evidence is not introduced for the 
purpose of showing notice, i. e., that the defendant knew or ought to 
have known that the defect existed. Of its admissibility for that pur- 
pose there can be no doubt. Roche v. Llewellyn Iron Works Co., 140 Cal. 
563, 74 Pac. 147; Jacques v. Bridgeport Horse R. Co., 41 Conn. 61, 19 
Am. Rep. 483; Chicago v. Powers, 42 Ill. 169; Spearbracker v. Larrabee, 
64 Wis. 573, 25 N. W. 555; Kaczmarek v. Geuder, Paeschke & Frey Co., 
148 Wis. 46, 184 N. W. 348, 44 L. R. A. (N. S.) 779; Welch v. Dunning, 
163 Wis. 535, 158 N.W. 323. 

A second limitation is that negative evidence of this sort is inad- 
missible. While testimony of others to the effect that they experienced 
trouble due to the same defect may tend to prove that the condition was 
dangerous, the probative force of testimony that many people have 
come in contact with the defect and escaped unscathed is more ques- 
tionable. 32 L. R. A. (N.S.) 1101, and Bloor v. Delafield, 69 Wis. 273, 
34 N. W. 115. Although it is clear that negative evidence is of no value 
and should not be admitted, some courts have failed to distinguish be- 
tween negative and positive evidence in this regard. 

Another limitation to this inquiry which must be imposed by the 
very nature of the problem is that the doctrine of admissibility of evi- 
dence of prior accidents to show an existing condition is limited to con- 
ditions of places or appliances, and has no bearing on a question involv- 
ing personal conduct of the defendant. See 32 L. R. A. (N. S.) 1101 and 
Cohn v. N.Y. Central & Hudson River R.R., 6 App. Div. 196, 39 N.Y.S. 
986. 

One further limitation placed upon the doctrine is that the condi- 
tions of the prior accident and the one in question must be substantially 
the same before evidence of the prior accident is admissible. Vander 
Velde v. Leroy, 140 Mich. 359, 103 N. W. 812; Brauer v. New York, 74 
App. Div. 210, 77 N.Y.S. 602; Ryan v. Cortland Carriage Goods Co., 
133 App. Div. 467, 118 N. Y. S. 56; Overcash v. Charlotte E. R., L. & P. 
Co., 144 N. C. 572, 57 S. E. 377, 12 A. & E. Ann, Cas. 1040; note in 32 
L. R. A. (N. 8S.) 1101; 1 Wigmore, EVIDENCE, sec 442. 

The question, relieved of its incidental aspects, is now presented. 
Is evidence of prior accidents admissible, irrespective of the question of 
notice, where it is positive as to the actual happening of other accidents, 
where the inquiry is as to the character of the place independent of the 
personal actions of some individual, and where the conditions are sub- 
stantially the same in all material respects between the several occur- 
rences? 

On this question the authorities are in conflict, the overwhelming 
weight of authority, however, admitting the evidence in question. There 
are, in fact, but three jurisdictions in which the opposite rule definitely 
prevails at the present time: Colorado, Diamond Rubber Co. v. Harry- 
man, 41 Colo. 415, 92 Pac. 922; Maine, Hubbard v. Railway, 39 Me. 506; 
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Parker vy. Publishing Co., 69 Me. 173; Branch v. Libbey, 78 Me. 321, 5 Atl. 
71; and Wisconsin. The Wisconsin cases will be discussed in detail. 

The question was first squarely presented to the Wisconsin Supreme 
Court in Phillips v. Willow, 70 Wis. 6, 34 N.W. 731, 5 Am.St. Rep. 114, 
an action to recover for personal injuries sustained by the plaintiff 
when his cutter struck a stone in or near the highway. To show that 
this stone presented a dangerous condition, the plaintiff offered wit- 
nesses who were allowed to testify, against the objection of defendant, 
that about the time of plaintiff’s accident, they had struck the same 
stone with more or less injurious results. The supreme court, citing 
doubtful authority and with the comment that such evidence tends to 
confuse and multiply the issues, to excite and prejudice the jury and to 
surprise the opposing counsel, reversed the judgment of the lower court 
for the admission of such testimony. 

The question next arose in Richards v. Oshkosh, 81 Wis. 226, 51 
N.W. 256, an action to recover for personal injuries occasioned by a fall 
on an icy sidewalk. Plaintiff’s witnesses were allowed to testify that 
they had fallen on the same place. The admission of this testimony 
was held reversible error, the court saying that this testimony was 
competent only to show notice to the city. The court based its decision 
on the leading case of Collins v. Dorchester, 6 Cush. (Mass.) 396, which 
is no longer followed even in Massachusetts. See Wigmore, EVIDENCE, 
sec. 458. 

The next case was Barrett v. Hammond, 87 Wis. 654, 58 N.W. 
1053, an action to recover for personal injuries caused by the alleged 
defective condition of a board sidewalk. Witnesses for the plaintiff 
were allowed to testify that they had tripped and fallen upon this side- 
walk. The supreme court dismissed the subject with these words: 
“The admission of such evidence was error within the repeated deci- 
sions of this court,” citing Phillips v. Willow, supra, and Richards v. 
Oshkosh, supra, and treating the rule as well settled in Wisconsin. 

Kreider v. Wisconsin River Paper & Pulp Co., 110 Wis. 645, 86 
N.W. 662 was an action to recover for personal injuries received in the 
defendant’s mill. The lower court sustained an objection to a question 
asked of defendant’s manager, (a witness for the plaintiff) if he had 
ever heard, prior to the injury, “of anyone else being hurt on this set- 
screw.” Error was assigned therefor and the supreme court disposed 
of the question with the remark that, “This court has repeatedly held 
that evidence tending to prove the fact of such prior injury was inad- 
missible,” citing the above three cases. 

In Revolinski v. Adams Coal Co., 118 Wis. 324, 95 N. W. 122, an 
action was brought to recover for personal injuries resulting from an 
accident while plaintiff was working in defendant’s coal yard. Evidence 
was admitted showing that the cable in question had been frayed dur- 
ing the weeks prior to the accident and that it had been patched several 
times. In upholding the admission of this testimony, the supreme court 
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said, on page 328, without referring to the above-cited line of cases: 
“Tt is a little difficult to see upon what theory these claims of error are 
based. The complaint charges that the rope was worn out, and many 
of the wires broken and projecting, and that this was the cause of the 
failure of the grip to work, and we do not see how the fact could be 
more satisfactorily shown than by just such testimony as was intro- 
duced. It seems to be the best evidence of the fact claimed, and we 
can entertain no doubt of its admissibility.” While at first this may 
seem to be contrary to the settled Wisconsin rule and in line with the 
weight of authority, further reflection will show that a different ques- 
tion is involved. This was an attempt to prove a defective condition of 
an appliance by showing, not prior accidents, but direct evidence of its 
physical condition. 


This general question was next raised in Garske v. Ridgeville, 123 
Wis. 503, 102 N.W. 22, but this case is also distinguishable as dealing 
with negative testimony and falling under the second limitation men- 
tioned above. That such testimony is inadmissible in accordance with 
the general rule was established in Wisconsin in Bloor v. Delafield, 69 
Wis. 273, 34 N.W. 115. See also Mueller v. Northwestern Iron Co., 125 
Wis. 326, 104 N.W. 67. 

The next decision of the supreme court on this type of case is Pea- 
cock v. Wisconsin Zine Co., 177 Wis. 510, 188 N. W. 641, a case similar 
in circumstances to the Revolinski case, supra. In the Peacock case the 
plaintiff was allowed to show, in order to establish the noxious nature of 
gases escaping from defendant’s plant to the injury of plaintiff’s crops, 
that the crops of several others had been similarly injured for the same 
reason. Although the distinction between the Revolinski and Peacock 
cases on one side, and the other line of cases discussed, headed by 
Phillips v. Willow, is shadowy, it must be acknowledged as well-settled 
in this state. 

The supreme court adhered to its orthodox rule in the most recent 
Wisconsin case on the point, Jensen v. Oconto Falls, 186 Wis. 386, 202 
N.W. 676. In an action for personal injuries, where plaintiff’s horse 
shied at a culvert pipe near the road and ran away, to the plaintiff’s 
injury, the court refused to admit evidence that other horses had shied 
at the same pipe, citing Phillips v. Willow, Richards vy. Oshkosh, Barrett 
v. Hammond, and Bloor v. Delafield, all supra. 


The outline of the Wisconsin cases shows that the supreme court con- 
sistently adheres to the rule that evidence of prior accidents cannot be 
admitted for the purpose of showing that a dangerous condition existed. 
It is submitted however, that the court has not properly taken into 
account the distinction between negative and positive evidence in this 
regard. Not only are cases holding that negative evidence is inadmissible 
constantly cited in support of rulings that positive evidence is inad- 
missible, but also the reasons for discarding negative evidence are often 
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given as reasons for excluding positive evidence, thus showing that the 
court has not been careful in distinguishing between the two. 

The chief objections that have been raised to the admission of evi- 
dence of prior accidents are those of unfair surprise, confusion of issues 
in the minds of the jurors, and the multiplication of issues which would 
be raised as a logical consequence of the admission of such testimony. 
See Phillips v. Willow, supra, for a detailed statement of these reasons 
of policy which form the basis of the rationale of the Wisconsin court on 
this subject. That these objections are more imaginary than real seems 
clear when it is considered that an overwhelming majority of the states 
hold contrary to the Wisconsin rule without any aprarent jeopardy to 
the administration of their legal systems. 

These same objections could be made to almost all testimony offered, 
although perhaps not to such a great degree. They seem ably refuted, 
however by Wigmore on EVIDENCE in section 443, where it is clearly 
pointed out that the element of surprise is no worse with such testimony 
than it is with any other; certainly no worse than it is in such cases as 
the Revolinski and Peacock cases, supra. And as for the objection that 
the issues are confused and multiplied, it seems highly illogical to assert 
that a difference in the purpose for which exactly the same type of evi- 
dence is introduced (see the Revolinski and Peacock cases, supra) is 
sufficient to lessen the difficulty of the court and jury in coping with the 
evidence. A careful exercise of discretion on the part of the trial 
court would resolve most of these imaginary bogies and would open 
the door to the admission of valuable and often necessary evidence. See 
Wigmore, EVIDENCE, sec. 443. 

NorMAN E. RisJorp. 
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